|

5 T
STATE OF NEW MEXICO Voo
COUNTY OF DONA ANA N T
THIRD JUDICIAL DISTRICT Colning whe Go

STATE OF NEW MEXICO ex rel, ) ey,
OFFICE OF STATE ENGINEER, ) 7,
) No. D-307-CV-96-888
Plaintiff, )
)
vS. )
H )
ELEPHANT BUTTE IRRIGATION )
DISTRICT, et al, )
)
Defendant. )

MOTION TO LIFT STAY OF CONSIDERATION OF AMICUS CURIAE BRIEF AND
FOR PERMISSION TO FILE AMENDED AMICUS CURIAE BRIEF TO ADDRESS
NEWLY DESIGNATED STREAM SYSTEM ISSUE §597-104

COMES NOW, Lion’s Gate Water, by and through its attorney of record, and respectfully
requests the Court to lift its stay on Lion’s Gate Water’s amicus brief filed on or about August
14, 2009. Notice of Errata to the original Amicus Brief was filed on or about August 17, 2009.
Following receipt of permission and filing of the original Amicus Brief, the State Engineer
objected and at hearing on August 26, 2009, after hearing argument, the Court issued its Order
Staying Consideration of the Brief on September 14, 2009. Recently, the Court has ordered the
State Engineer and the United States to reach an agreement on the matter of the United States
interests in water in the Lower Rio Grande by April 8, 2010 now designated as Stream System
issue $S97-104. Form B-104 was not included in the January, February, March Monthly Report
to enable its attachment to this Motion. Additional evidence has come to light and additional

litigation has been initiated that may have a bearing on the United States interests and it is timely

to request that the Stay on the original LGW amicus brief be lifted and permission be granted to
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provide a corrected and amended amicus brief including data obtained since its original amicus

brief was filed to specifically address Stream System issue SS97-104.

1.

The OSE’s argument, found in its opposition, that LGW has already been denied
permission to participate amicus curiae is only partly true. Yes, the Court denied
LGW’s request, but the Court also ruled at that hearing that if an issue came before
the Court that LGW could ask the Court for permission to file a brief.

The OSE also incorrectly argues that LGW has not identified its reason for wishing to
participate. That is false and LGW’s reason’s for wishing to participate amicus were
previously identified in LGW’s Motions to Intervene and its Petition to Participate
Amicus Curiae, LGW is only following up on the directive from the Court that it
could later ask for permission to address issues as they came up.

The OSE gives no legitimate reason for why LGW should not be allowed to
participate. This is not surprising given the fact LGW’s briefing on the matters at
hand could, as in past briefs, highlight more evidence or discussions of facts that are
inconvenient for the OSE to deal with such as the 1903 French Survey identifying
thirty thousand plus (30,000+) acres of land in irrigation prior to 1906, which prior to
the briefing in LGW’s Motion’s to Intervene the SE had failed to bring to the Court’s
attention.'

It is unexplained why the OSE, who is the party charged with bringing evidence to
Court in its hydrographic surveys and expert testimony, would attempt to hinder the
presentation of relevant evidence so that the Court could have the fullest level of

knowledge as it makes its decisions in this adjudication. This opposition by the OSE

! After LGW brought that to the Court’s attention the OSE put the French Survey on their website so that others




serves to highlight the absurdity of having the OSE acting in both the roles of
technical advisor (hydrographic surveys, expert testimony, etc.) and as an adv.ersarial
party. This conflict of roles that the OSE suffers from further illuminates the need for
allowing parties such as LGW to be allowed at minimum to present their facts and
view points to the Court in the form of amicus briefs as issues come up.is perhaps the
reason the Court ;ruled that LGW request permission to file and amicus curiae brief

On New issues.

WHEREFORE, LGW respectfully prays that the Court enter an Order to:
a)  Lift the stay of consideration of the original LGW amicus curiae; based on new
information and issues,
b)  Grant permission to LGW to file its Corrected and Amended Amicus Curiae
brief on the Stream System issues previously identified a copy of which is
attached hereto.

Respectfully submitted,

St Srrnr

Robert S. Simon, Esq.
Attomney for Lion’s Gate Water
610 Gold Ave. SW, Suite 111
Albuquerque, NM 87102

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed to all parties
identified on the attached service list, this the 22nd day of March, 2010.
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Robert S. Simon

could access it.
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STATE OF NEW MEXICO
COUNTY OF DONA ANA
THIRD JUDICIAL DISTRICT

STATE OF NEW MEXICO ex rel,
OFFICE OF STATE ENGINEER,
No. D-307-CV-96-888
Plaintiff,

VS,

ELEPHANT BUTTE IRRIGATION
DISTRICT, et al,

L R L W A

Defendant.

CORRECTED AND AMENDED AMICUS CURIAE BRIEF IN CONNECTION WITH
STREAM SYSTEM ISSUE $597-104
LGW’S AMICUS BRIEF IN RESPONSE TO STATEMENT OF DEFENDANT
ELEPHANT BUTTE IRRIGATION DISTRICT REGARDING ITS CLAIMS TO THE
USE OF LOWER RIO GRANDE STREAM SYSTEM AND IN SUPPORT OF THE
BOYD MOTION TO SET STREAM SYSTEM ISSUE CONCERNING THE RIGHTS OF
THE UNITED STATES
COMES NOW, Lion’s Gate Water (“LGW”), by and through its attorneys, who respectfully
submits this, its Corrected and Amended Amicus Curiae Brief because new factual information has
come to light regarding the so-called Application No. 8! and because the original Amicus Curiae
Brief has yet to be accepted by the Court and, therefore, Amicus states as follows:
INTRODUCTION
LGW submits to the Court that the most important and fundamental question of this

adjudication is now before the Court to be considered as stream system issue by the Boyd Motion

to Set Stream System Issue Concerning the Rights of the United States. It is also basis for

! References to Exhibits A through K herein are found in the Original Amicus Brief. Exhibits L and M are attached
to this Corrected and Amended Amicus Brief.




Elephant Butte Irrigation District’s (‘EBID”) claims. In addition, the Boyd Motion affects many
if not all of the sub-file offers and proceedings pursued by the Office of the State Engineer
(“OSE™) up to this point. It most certainly affects the validity and the outcome of any of the
settlement agreements that have been or may be negotiated by the parties over water rights they
may not have the power or authority to negotiate. The Court has ordered the OSE and the United
States to determine United States interests, if any, in Lower Rio Grande water by April 8, 2010.
This matter has commanding and pervasive implications and is framed by one simple question:
What water rights did the United States legally appropriate for its Rio Grande Project?
OVERVIEW

Certainlyiall of the water rights, diversion rights, and storage rights that existed prior to
the Rio Grande Project (“RGP™) are of the utmost importance because, where they exist, they are
the most certain to be considered pre-1907 water rights protected by NM Const. Art. XV, Sec. 1
and owned today by the successors in title to those who first placed the water to beneficial use
between 1844 and March 19, 1907. Those whose predecessors in title placed water to beneficial
use prior to 1907 are entitled to file a Declaration regarding the pre-1907 use as prima facie
evidence of the existence of a valid vested pre-1907 water right (See Exhibit “A”) as a matter of
right and by operation of law® notwithstanding State Engineer beliefs to the contrary (See Exhibit
“B™) and in Letter Exhibit A to Affidavit Exhibit A of Exhibit 1 of William Turner v. Rozella

Bransford and John D’ Antonio — Complaint for Production of Public Records for Damages and

? July 2008 Memorandum of Third Judicial District Court, Paragraph L(B)(2): “2. If you claim a surface water right
which was obtained before 1907 or groundwater right which was obtained before the groundwater basin was
declared (1980/1982) (when there was no requirement to obtain a permit from the State),you may consider filing a
Declaration with the Las Cruces Office of the State Engineer. NMSA 1978, §72-1-3 and NMSA 1978, §72-12-5.

This Declaration will be considered as prima facie evidence of your right. The declaration could simplify matters for
you because evidence of un-permitted water rights may be harder for you to find.”



for Declaratory and Injunctive Relief filed Monday, March 22, 2010 in the Third Judicial District
Court.

In 1910, Morris Bien, Acting Director for the Bureau of Reclamation, admitted in writing
that it had no title to those pre-Rio Grande Project water right. (See Exhibit “C”). But, crucial to
all claims to water that are tied to the RGP is the question of what water rights exist for the RGP.
It is this question that most assuredly must be answered by this Court in order to legitimately
adjudicate the water rights m the RGP. It makes the most sense for the matter to be heard now as
a stream-system issue as it is the basis for all of the claims/sub-file proceedings/settlement
agreements associated with!the RGP. LGW seeks by this amicus brief to stress this issue’s
importance and to assist the Court in framing this question. Appropriation of water under the
1905 and 1907 Water Code required a complete application, approval by the Territorial/State
Engineer, the issuance of a permit, diversion of the water, and the beneficial use of the water. In
fact, Application Forms were available from the Territorial Engineer following enactment of the
1905 Water Code.

The core issue of what water rights were legally appropriated by the United States for it Rio
Grande Project can be broken down into the questions of:

(1) What laws, rules, and regulations governed the actions of the United States
Reclamation Service (“US”) in the period from 1905 to 1911, in the
appropriation of the waters of the State of New Mexico;

(2) Did the US sufficiently comply with those laws, rules, and regulations in such
a manner to effectuate a valid permit to appropriate and beneficially use water

for the Rio Grande Project; and

3) In the alternative, was the notice of intent to utilize filed by the United States
sufficient to effectuate appropriation?
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ARGUMENT

L What laws, rules, and regulations governed the actions of the United States Reclamation
Service in the period from 1905 to 1911?

Section 8 of the Reclamation Act of June 17, 1902 (32 Stat. 338), states that the United
State is required to follow all of the laws of the Territory or State in which the US wishes to
appropriate water for Reclamation Projects authorized under that Act. (See Exhibit “D”) This
was reaffirmed by United States Supreme Court when it repeated that under the Reclamation Act of
1902 that:

§ 8, it merely requires the United States to comply with state law when, in the
construction and operation of a reclamation project, it becomes necessary for it to
acquire water rights or vested interests therein. Arizona v. California ef al. 373 U.S.
546, 586, 83 S. Ct. 1468 (1963 X emphasis added)

This was always the clear intention and understanding of Congress in considering Reclamation
legistation as evidence by the Hearing Committee on Irrigation Of Arid Lands in 1921? in which

the following colloquy occurred:

Mr. Nicheclas J. Sinnott, Oregon
Gov Mabey, Governor of Utah

Colloquy between Mr. Sinnott of Oregon and Gov. Mabey
of Utah.

Mr. Sinnott: “Isn’t it also true that the Government
can not obtain any water rights without
securing those rights under the laws of
the particular States?”

Gov. Mabey. “That is my understanding; vyes sir.

The 1907 Laws of New Mexico, Chapter 49 (Exhibit “E™), Section 24 states:

3 Hearing Before The Committee on Irrigation Of Arid Lands on H.R. 2913, May 20, 23, 25, and June 2, 1921, p. 14,
Washington, Government Printing Office, 1921 http://www.archive.org/details/toencouragedevel0Ounitiala




Any person, association or corporation, public or private, hereafter intending to

acquire the right to the beneficial use of any waters, shall before commencing any

construction for such purposes, make an application to the territorial engineer

for a permit to appropriate, in the form required by the rules and regulations

established by him. (emphasis added)

The mandatory appropriation process, then and now, for appropriation of water for beneficial
use by any individual, association, or corporation, public or private, requires first the filing of a
complete application. The process in place for more than a 100 years is that after acceptance of a
complete application and approval by the Territorial/State Engineer thereof the OSE grants a permit
to the applicant to implement the actions requested in the application. At the time of the Rio
Grande Project the United States had to appropriate water for beneficial use for its projects in the
same manner as an individual. This is evidenced by the Opinion of the Territorial Attorney General
in 1905-1906 to David M. White, Territorial Engineer. New Mexico Territorial Attorney General
Opinions 1905-1906, No. 326. (See Exhibit “F”) This was also true in 1915 when Frank W.
Clancy, Attorney General, wrote in Opinion Letter No. 1506 to James A. French, State Engineer
that:

I am unable to see why any distinction should be made between the government

reclamation service and other persons in the practice as to passing upon application

to appropriate waters. Attorney General Opinion No. 1506, Letter from Frank W.

Clancy. New Mexico Attorney General to James A. French, State Engineer dated

April 23, 1915, Reports of the Attorney General 1915. (See Exhibit “E”"}

In addition to the statutory requirements, the US was required to follow the rules and
regulations of the Territorial Engineer' which were printed on May 16, 1907. That is evident from
the Attorney General Opinion No. 209 of 1952 that states:

[Ujnder the power that you have to make rules and regulations necessary to

administer the duties devolved upon your office, it is my opinion that you have the

power to make rules and regulations which may affect the Bureau of Reclamation, a

* The powers of the State Enginker today to make rules and regulations virtually mirror the powers of the Territorial
Engineer in 1907,
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department of the United States, when it has reserved unappropriated waters

and that you may require it to file proofs of completion of works and meet any

other requirements provided by your rules and regulations. I can see no
reason why the Bureau of Reclamation should not be subject to reasonable rules
and regulations promulgated by the State Engineer. Attomey General Opinion

No. 209. No. 5559, Letter from Joe L. Martinez, Attorney General to John H. Bliss,

State Engineer dated July 2. 1952, Reports of the Attorney General 1951 (emphasis

added) (See Exhibit “F”)

In its letter of April 4, 1908 (See Exhibit “H”) the United States admits that it is
following the 1907 Water Code. In addition the United States had to follow the Territorial
Engineer’s Rules and Regulations of 1907 which required that a complete application be
filed containing an absolute set of criteria that included plans, maps and specifications. (See
Exhibit “J”) These rules and regulations of the Territorial Engineer were mandatory for
anybody who wished to divert and appropriate water. (Emphasis added)

LGW submits to the Court that for the United States to have appropriated any water
for its Rio Grande Project as a first step and a bare minimum a complete application to
divert and appropriate the waters of the Rio Grande would have to be submitted and a

permit issued approving such an application.

IL. Did the US sufficiently comply with those laws, rules, and regulations in such a manner
to effectuate a valid vested water right for the Rio Grande Project?

The US never filed any application to place waters of the Rio Grande to beneficial use that
would fulfill the requirements of Section 24 of Chapter 49, Laws of New Mexico 1907. In fact,
as previously recognized by this Court the United States Bureau of Reclamation is not considered
a beneficial user of water in projects such as the RGP. The Bureau of Reclamation never filed
any Application as required. That which appears as so-called Application No. § in the State
Engineers’ records is incomplete and was not filed by the Reclamation Service and it was never

signed by anyone let alone B.M. Hall and it was never filed. The permit is mentioned by the




State Engineer in a letter to Richard Cauble dated November 20, 2010. The request for the
signed permit by William M. Turner addressed to the Custodian of Records of the OSE failed to
produce the claimed Permit, This necessitated a Complaint for the production of the Permit No.
8 pursuant to the Inspection of Public Records Act filed which has been filed in the Third
Judicial District Court on March 22, 2010 which is now in progress. Further, handwriting
analysis verifies that the writing on what appears as so-called Application No. 8 does not contain
any handwriting of B.M. Hall. (Appendix “K”) (See Amended Amicus Brief Exhibit “L”). What
appears as so-called Application No. 8 was grossly incomplete and never approved, as is
evidenced by State Engineer Herbert Yeo letters (See Exhibits “J”) and was never taken up for
approval. In spite of that fa¢j;t, it is now evident that OSE acknowledges that an application was
needed to appropriate the waters of the Rio Grande by virtue of the fact that it is using the date of
January 25, 1906, the date that so-called Application No. 8, was filed, as a priority date for water
rights in its hydrographic survey and sub-file proceedings for the adjudication. However, as
further incontrovertible evidence that no complete and sufficient application to appropriate was
ever filed by the United States for water for the RGP is the fact that no permit appears to have
ever been issued. That is a bedrock requirement not to be disposed of by a flourish of the pen and
clever dissimulation of statutory and regulatory requirements to discount the simple reading and
the letter of the law. The courts will always presume that a law is a valid; US v. Harris (1883)
106 US 629 at 635; Fletcher v. Peck (1810) 10 US (6 Cranch) 87 at 128. A valid complete
application and a signed permit are the first two crucial elements of appropriation and is

especially important because we know that:




.. words “permit” and “license” are clearly used in a restricted technical sense
adopted in the statute. The permit contemplated by the statute is defined in section
27 of the same act and consists of the endorsement of the engineer’s approval on
an application to appropriate water; Opinions of Attorney General 1909-1910,
Letter from Frank W. Clancy. Attorney General to Vernon L. Sullivan, Territorial
Irrigation Engineer, November 17, 1909. (Emphasis added)(See Exhibit “T")

On January 23, 1906 the United State gave written notice under the signature of B.M. Hall

of its intent to utilize 730,000 acre feet of water from the Rio Grande pursuant to Section 22 of
Chapter 102 of the laws enacted in 1905 by the 36% Legislative Assembly of the Territory of New
Mexico. On January 25, 1908, it appears that a secretary in the Office of the Territorial Engineer
likely tried to fill out the Application No. 8 Form which was solely for the storage of 2,000,000
miners inches and which attempt stopped when she simply did not have the information to
continue. Unless the OSE can produce a signed permit, it is certain that it was never completed or
signed by any agent of the United States. On April 4, 1908 the United States gave notice by letter of
its intent to utilize all the remaining unappropriated waters of the Rio Grande for its Rio Grande
Project without filing an application or receiving a permit. To date neither the United States, EBID,
nor any user of Rio Grande Project surface water, nor successor in interest has ever filed an
application to appropriate surface water for the Rio Grande Project or received a permit as required
by Section 8 of the 1902 Reclamation Act and the 1907 Laws of New Mexico, Further, no notice
was ever published in a newspaper of general circulation offering the public the opportunity to
protest. Further, the reservation or embargo on the appropriation of water on tributaries of the
Rio Grande was lifted in January, 1910 by A.A. Jones. (Amended Amicus Brief Exhibit M) This
is not to be confused with the embargo placed on appropriations of water issued on December 5,
1896 which blocked the approval of applications for rights-of-way for irrigation purposes over

public lands. The Secretary of the Interior at request of Secretary of State issued the order



forbidding the approval or application for rights-of-way for irrigation purposes over public lands

of the headwaters of the river’

III. In the alternative, was notice of intent to utilize by the United States sufficient to
effectuate appropriation?

The 1905 Laws of New Mexico, Chapter 102, § 22 and 1907 Laws of New Mexico,
Chapter 49, § 40 granted the United States the right to reserve water not previously appropriated
and have it withheld from further appropriation; but, there is no mention that the United States
thereby actually initiated the appropriation of that water for beneficial use by filing a mandatory
application. The fatal flaw fo any argument that the notice by the United States constituted actual
legal appropriation of water is that pursuant to Section 8 of the Reclamation Act of June 17 (32
Stat. 338), that the United States was and is now required to follow all of the laws of the
Territory or State in which the U.S. was attempting to appropriate water for its projects. (See
Reclamation Act of 1902 attached hereto as Exhibit “A™) This is fatal to that argument because
between the 1905 Laws of New Mexico (attached as Exhibit “J™), and the 1907 Laws of New
Mexico (attached as Exhibit “C”), the New Mexico Legislature added Section 24 that states:

Any person, association or corporation, public or private, hereafter intending to

acquire the right to the beneficial use of any waters, shall before commencing any

construction for such purposes, make an application to the territorial engineer for

a permit to appropriate, in the form required by the rules and regulations

established by him.

Section 24 goes on to discuss what is to be included in those applications and how they shall be

treated. The simple fact remains, however, that while the United States could reserve water it

intended utilize for its projects under Sec. 40 of the 1907 Water Code that notice of intent did not

S, (LGWS42, P. 11, No. 990 Equity, Bode v. EBID Defendants Brief)
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constitute appropriation (Application, Publication, Permit, Beneficial Use). Any person,
association, or corporation, public or private could only acquire the right to diversion and the
beneficial use of water (appropriation) if it first made a complete application to the Territorial
Engineer. The United States never filed a complete application that described all the
unappropriated water of the Rio Grande Stream System as was required for anybody seeking to

appropriate water. The United States never filed so-called Application No. 8 and it is a nul tiel

record, and it was never considered for approval and no permit for diversion and beneficial use
was ever granted by the State Engincer. The United States now seeks a judgment upon its own
failure to comply and is estopped by the ancient doctrine of Nul prendra advantage de son tort
demesne. 2 Inst 713, Broom Max. 290. Compounding that fact, is that no plans and specifications
were filed within in the requisite three (3) years following the date of reservation. The requisite
plans to be filed in that three (3) year period would have most certainly included the filing of an
application to divert and beneficially use the waters of the project, but the United States never
complied with the 1907 Laws of New Mexico other than the initial filing of the notice of intent to
utilize.

Herbert W. Yeo who worked for the Reclamation Service during the Rio Grande Project
and later served as New Mexico State Engineer knew this to be true. He stated as much in his
letter of March 23, 1927. See Exhibit “I”. Also following the attempted reservation by the United
States in April 1908, the New Mexico Territorial and State Engineers continued to issue
numerous permits and licenses for new appropriations on the Rio Grande Stream and its
tributaries as evidenced by the 1928 Yeo Tabulation of Appropriations on the Rio Grande
attached hereto as Exhibit “L”. If the river had been fully appropriated by the United States in

1908 how could there have been other new appropriations permitted and licensed by the

10




Territorial and State Engineers? For example, under Application No. 1380 a permit was issued, a
dam and diversion works completed in 1914, and a license issued in 1921 for the waters of the
Arroyo Hondo, a tributary to the Rio Grande directly south of Santa Fe and a part of the Santa Fe
River adjudication.

The “notice of intent equals appropriation” argument is a crucial issue before the Court
because both the OSE and EBID now base their arguments and claims on those dates January 23,
1906 and April 8, 1908 when the notices of intent were filed as the actions that “appropriated” all
the remaining water in the Rio Grande for the Rio Grande Project; but, without any application or
permit. However, even today a Notice of Intent to Appropriate does not constitute an
Application to Appropriate and only serves as a priority date holder for a period of one year so
that a person may file their actual application. It is a basic concept of water law that a notice of
intent in 1908 only served to withhold the waters from appropriation for the United States until
application was made and the water diverted and beneficially used by the actual users. (See State
of New Mexico ex rel. State Engineer v. Lewis, Opinion RE Threshold Legal Issue No. 3 filed on
November 4, 1997 with the District Court Clerk in Nos. 20294 & 22600 Consolidated) (Water is
appropriated by those who put it actual beneficial usc, not the Bureau of Reclamation.) No
application for appropriation of surface water was ever made for the Rio Grande Project.
CONCLUSION

For more than 100 years there has been no determination of this issue and parties have
piled contract upon contract that ignores the very bedrock requirements of appropriation under
our New Mexico water law in an attempt to remedy the deficiency through legal fictions. The
simple fact remains that if United States never legally followed the mandatory process to obtain

water for its Rio Grande Project then neither, the United States, the EBID, nor any other claimant

11



of RGP water has any right.to any surface waters of the Rio Grande. Water rights can simply not
be obtained unless the legai process is followed. The State Engineer cannot now offer any water
rights to the United States for the Rio Grande Project because: 1) the State Engineer does not
own any of the water and has nothing to offer; and, 2) the United States is not a beneficial user of
the water and could not and can not be a water rights owner; and 3) neither the EBID nor any
user of the flood waters ever filed any applications. Further there is no ability to acquire water
rights in New Mexico by adverse possession. Turner v. Bassett, 137 N.M. 381, 111 P.3d 701
(2005.) The issue of what water rights the United States and/or the EBID is legally entitled to
under New Mexico water law is paramount and is 100-years ripe for determination by this Court.
Neither the EBID not the United States can file Declarations for pre-RGP water rights as those
water rights belong to the successors in title to lands, mainly on the valley floor. Any use on
upland mesas that are irrigated from the stored floodwaters do not devolve into water rights
because no applications were ever made, notices published or permits granted as required by
Section 8 of the Reclamation Act. Quite simply, at present, neither the State Engineer nor the

United States nor any other party has an standing to wheel and deal Lower Rio Grande water.

Respectfully submitted,

Skt o Firrer

Robert S. Simon

Attorney for Lion’s Gate Water
610 Gold Ave. SW, Suite 111
Albuquerque, NM 87102

12



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed or emailed to all
parties identified on the attached service list, this the 22nd day of March, 2010.
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Robert S. Simon
Attorney for Lion’s Gate Water

610 Gold Ave SW, Suite 111
Albuquerque, NM 87102
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K-1is the known signature of BM Hall, the Supervising Engineer that
authored the signature on page 2 of 2, titled “Department of the Interior
United State Geological Survey” dated January 239, 1906.

Q-1 is the incomplete Application for Permit from the Tenitory of New
Mexico dated “About January 25, 1906". Page 1 of 2.

Q-2 is the additional writing on the bottom of page 2 of 2 from the same
Application for Permit, it is fitled “Approval of Tenitorial Engineer”. This
document is also not complete.

. Dacia Weist, have made a thorough examination and comparison of
K-1 to Q-1 and Q-2. In my expert opinion, neither Q1 or Q2 was
handwriting of BM Hall. He did not author the application of Q1 nor the
notes at the bottom of the application fitled “Approval of Teritorial

Engineer”, Q2. In my expert opinion two unknown persons authored these
documents.

If anymore original documents become available in this case, | would like
to examine them. | will be willing to appear before the court and present

my expert opinion and comparisons on K-1 to Q-1 and Q-2 if the need
arises.

I'd ‘/___)
T aaoer
Dacia Weist
Cerlified Forensic Handwriting Examiner
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ACKNOWLEDGEMENT

STATE OF 4w s, f?

COUNTY OF 73edurl o *

day%ﬁ% 04{3/ éﬁ/ﬂz's.% aczl:)nowledgl:;i this %before me on the / ? ‘/4

for the purposes therein expressed.

e i =
OFFICIAL SEAL

ANTHONY SCOTT ﬂ \_%/
: NOTARY PUBLIC
kv STATE OF
My Commission Expres oféag/“ f
tary Public, State of %

My commission expires: CA—% O/~
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Water Appropriaticns.
_Rio Grande Project.’ ,
C e 'DEPARTMENT OF THE INTERIOR
toL UNITED. STATES GEOLOGICAL SURVEY
' ; ,_.__'5:_‘._;'3._ PO I

T G- 4 R
© = EciNMATION sERVICE
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- Treigetion Engineexr, o
Santa Fe, New lexico.

DPéex Sir: |
- The United Stetes Reclemation Service, acting under author-
ity of an acf of ccﬁgrese known &8 the Reclametion Act, approvgd
_ June 17, 1902 (32 Stet., 388], proposes to cbns.tfruct within the Tar_-‘
—_.ritory of New Mexico Iertain jrrigation works in connectién with the-

aa-called.Bid Grande rojéct. The operation qf the works in ques-

tion conxéﬁpiﬁfes theidive;sion'of weter from the Rio Grande River.
- Sectibn 22 of Chapfer 102 of the'laﬁsvehacted in-;9p5 by
the 56th,Légisiét;ve Assembly of the merritory of New Mexico - &n
act entitle&, "An Act Creating the office of Territofigl Irrigation

R ote Irrigatig’n pev.quppnfe'ﬁ&:-_;an@- Cohsme the Weters

s R ETET Wik a-Shaves. awbhor-

Loy ey by law to comstruct irrigation works, shall notify the terri-
Yorial irrigation engineer that the United States intends to util-
ize cgrtgin-specified waters, the waters so described, and unappro-
_prieted at the date of such notice, shell not be subject to further
appropristions under the laws of New Mexico, and no adverse clalims
to the use of such waters, initiated subsequent to the date of such
notice, shall be recognized under the laws of the territory, except
a8 to such smount of the water described in such notice ap mey be
formelly re-leased in writing by en officer of the United States
thereunto duly authoriged.” ' : '

JYCS ot e '«Ili;r.m.,“

X In pursuence of the above statute of the Territory you are

-

hereby notified that the United Stetes intends to utilize the fol-




" pig Grande -Project.

lowing described waters, to wit:~ |

A volume of water equivalent to 730,000 scre~-Teet per year
- requi:_c'ing-é maximum diversion or storage of 2,00 0,000 miner's inches
said water to be diverted or stored from the Rio Grande River st &
point deseribed a8 follows: |

Storsage dam ghout 9 miles west of ingle, New Mexico, with

— eapecity -for 2,000, 000 acre—feet and diversion dems Delow 4fi-pEIOMas, .

Rincon, Mesille end El raso Valleys in New Mexico and Texas. _

It is, therefore, requésted thet the waters ahove described
“pe withheld from further appropriation and that the rights and inter-
ests of the United St¢tes in the premises be otherwiae protected as
contemplated by the sf;atute above cited. |

Verxry ‘Eruly yours,

K ' Supervihsing Engineer.

R et s an ¢ nmmn e ot n - [ ra—

- herow certlfv “that  this
Instrument ls a true and correct
copy of the original which s on
file In the office of the State
Engineer of New Mexioo.™

Witness my hend and official seal

12th A2th dey of Ju]_v

A.n.ﬁ.%&’ﬂ?
John R. D' Anton:lo, Jr., P.E,

. Stete Enginesr
.y Wﬂa?s;g,{
. Woter Rights Divislon
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Tefritory of N.w Mesico—Application for Permit

Lrate of receipt of applicution SEL e ¥

13

Nue of applicant..,

Poswffice address ..%

3. [t applieant i3 a corporation, give,

(a) Date and jlace of organizativu of ¢

{b) Th amous: . = ostock .

(W TF omes aadee - Direcnoas

4. Uhiaotity of water ciaimed,
{2} By diversion o see, 0L (b} Btorage of flood waters. g_, Ut Wt o

Huite nuw the wurks fur diverson s Ny AlUFMED GRE b b ased asd whal pied o eciods tie apphant Inlenda te slura the above walcr, wod o

Lerivds of aunual use seu. ft. fron to s e e

5.

sec_ ft., from 1.

6. Source of water supply: {a) Name (Q—L—d "%—d——vu—dzc , e () Which is & wilbwbary

[

7. Location of poiut of diversion : BECHOMm s e e e
T'awnslup. Ran - e -

UUf on onaurveysd land describe Tuliy.)

JQT—M’ oo oo caeint o gty “heted ey M ke, M%
- M_u._{&w.a:ﬂ ﬁ“% &%M‘Mwéﬁggmm_ M/@M

§. 3 8o be used for'

Imgatmu amd Jomestic use:

{a)Number of acres to be irrigated . B

th) In the following legal sub-divisions i — e -

(a War of kumiz 1o b Lricated may be appandsd aa onrt uf thiv apolivation)

Mining and Power purposes:
(a) "o be used Fores o e (B} Atiiount of power to be generated

horse power. (¢} Aat what point {d) At what point water will be
reruned B e
Q. Hstimated cost of works &
10.  Description of works for diversion: -
ICianl of works (resevvairs, ditch, flume, pipes or otherwise.} * el
Dimensions for diversion of works: '
vas Height of dwm e Feet; lengtlh of daim 26 EOP. oo et tength of damt at LOUOW oL AL wie
Mib CoantTUCtl ot voomind, karthy, stone or conerete) (b) Capacity of reservoire o cei®l 117 (C) Size of .
Riad gate widh it heighle: e ft; () Ditch (Aumie of pipe) oo WAL 2t DOLOB e B widih
=L h.‘;!l.'r i iz depth. . e Tt Average grade per mile iso.o oo Lemgthiof ditchiis L o wiks
Ak onbee Mo B3l en g QUEITEr SECHUNS D L N
11 At foseraths Gl vaicds, hoie of nunier, Jocudion and size and capacity of eath.... . e .
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APPROVAL OF TERRITORIAL ENGINEER !
N ' - s ¢ this pernL Ex S .
A st applivition, e e w19 ; i
st cunt jor corvection . R e 190.. l
- catipn veceived .. 19
Futice comypitored wil peact et 190
< reeandad i Poeke L .. Page.. PR ) E
e 1
cerily that L laee exsinined the within application e o pennit Lo appeoprizie (e public walers of e Territory ul Sew ‘:
erelay approve the sante, ]|
e waler appropriated @ . ’
GVCU S e s Gtk Foel per seeoad 1 () By storage oo . Loiere feet; :

wortiy W ba uwed. b

= -iraiin o e withio deseribed works w le vsnmmenced not Jaley thar. o e

st o the work above specified 1o be conpletal cn oy befure

The whede of said-work to be completed on or before oS
The tme for application to beneficial use shall not b Jacer tian, )
Witness my hand this oo Y G e ey 190 s

Tercitorial Engineer.
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CENTER
FOR APPLIED FORENSIC
AND GRAPHOLOGICAL
STUDIES, INC.

Be it known that

Bacia WWeist

Has successfully completed the Course
of Study by the Center, and having
completed all other requirements at the
Center, is hereby declared a

Certified Forensic Handwriting Examiner

Therein is entitled to all rights
and privileges pertaining to
this Certification, upon
recommendation of the Center

Certlfymg Authorlty

Jf'/.y /‘/(/ //

Karen Wemberg, QDE




R }{; WATER POLICY OF U. S. REVERSED ~aden ﬂf'?"‘a
4L ot Cn i
éi @s CL éﬁSeeretany Jones Permits Additionzl Diversions
;?yﬂ‘“”*&# | from Upper Rio Crunde
fon Cumwde I
rea L .

?ﬁ?}‘*tﬁi Sants Fe, H. ¥., Jan. 18. - Assistant Secretury of

ot

b

5533

;jf;”swjextensive irrigation development in Taos, Rio arribe, Sunta

Y- 1

test.

- 4580 sere feet of the flow of the Santa Fe river with which

0f the Interior. i. 4. Jones, has lifted the embargo on the
tributaries of the Rio Grande 2nd h:s set a precedent that
ends the figsht of o decade of the people of northern liew
liexico zgainst the reclam:tion service znd its embargo on
the waters of the northern Rio Grande that has prevented

Fe, Bandoval and Bernalillo counties.

On the plea that irripation pro jects on the upper Rio
Grande and its tributzfies wounld endanger the zbility of the
government to deliver 60,000 wcre feet water annuzally to
iexieo under the Elephznt Butte project, the reclamztion
service successfully resisted all new irrization pro jects
covering more than » thousand a2c¢res. It did not muotiter that
porthern Kew llexico residents proved by stream measurements
that the waters of the tributeries in the counties mentioned
and moet of the flow of the upper Rio Grande never reached
the Zlephant Butte dam and that Colorado joined in the pro-

But in a decigion just raceived by stete envinscer James
e French, Asecistant SBeeretary .. 4. Jones reverses this
poliey in the applicztion of James 7. Fornet of Santz Fe for

2 tract of 5,000 aares south of Santa Fe is 1o be reclaimed.
The spplication hod been refused in the First instance be-
cause of the reclamztion ssrvice emb.rgo, =nd the reversal of -
policy will mean s’ tremendous development of central znd
northern Few liexico within the next few jears, as quite a
number of irrigation pro jects have been held in abeyance all
the way from Albuqusrque to the Colorado line.
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