PROPOSED REVISIONS TO THE RULES OF CRIMINAL PROCEDURE FOR THE
DISTRICT COURTS, THE RULES OF CRIMINAL PROCEDURE FOR THE
MAGISTRATE COURTS, THE RULES OF CRIMINAL PROCEDURE FOR THE
METROPOLITAN COURT, AND THE RULES OF PROCEDURE FOR THE
MUNICIPAL COURTS
PROPOSAL 2022-012
March 7, 2022
The Rules of Criminal Procedure for New Mexico State Courts Committee has
recommended new Rules 5-502.1, 6-504.1, 7-504.1, and 8-504.1 NMRA for the Supreme Court’s
consideration.
If you would like to comment on the proposed amendments set forth below before the
Court takes final action, you may do so by either submitting a comment electronically through the
Supreme Court’s web site at http://supremecourt.nmcourts.gov/open-for-comment.aspx or sending
your written comments by mail, email, or fax to:
Sally A. Paez, Deputy Clerk of Court
New Mexico Supreme Court
P.O. Box 848
Santa Fe, New Mexico 87504-0848
nmsupremecourtclerk@nmcourts.gov
505-827-4837 (fax)
Your comments must be received by the Clerk on or before April 6, 2022, to be considered by
the Court. Please note that any submitted comments may be posted on the Supreme Court’s web
site for public viewing.
__________________________________
5-502.1. Discovery; redaction of witness or victim information.
A.
Scope of rule. This rule applies documents and other materials subject to
disclosure under Rules 5-501 and 5-502 NMRA.
B.
Definitions. For purposes of this rule the following definitions apply:
(1)
“protected personal identifier information” means all but the last four (4)
digits of a social security number, taxpayer-identification number, financial account number, or
driver’s license number, and all but the year of a person’s date of birth;
(2)
"personal contact information" means a person's home address, home
phone number, personal cell phone number, or personal email address;
(3)
"counsel team" means the attorneys representing the parties and their
employees or contractors who are participating in the preparation of the prosecution or the
defense; provided that "counsel team" does not include the defendant or any members of the
public; and
(4)
"public" means any person or entity except members of the counsel team
or court personnel.
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Redaction of protected personal identifier information.
(1)
An attorney with an obligation to provide discovery to opposing counsel
under Rule 5-501 or Rule 5-502 may redact protected personal identifying information or
personal contact information if the attorney deems it appropriate under the circumstances of the
case. To do so, the attorney must:
(a)
file a notice that redacted and un-redacted discovery is being provided to
the opposing party;
(b)
provide two versions of documents and materials subject to disclosure as
follows:
(i)
The first version may have redacted protected personal
identifier information or personal contact information. For discovery provided by the state, the
defense counsel team may provide the redacted version to the defendant, and the defendant may
retain the redacted version in the defendant's possession.
(ii)
The second version shall be an un-redacted version of the
same discovery and shall be provided to the counsel team for the opposing party to accommodate
the need for any conflicts checks and background investigation of victims and witnesses.
(2)
If the state has an obligation to provide discovery to a pro se defendant
under Rule 5-501, the prosecutor may redact protected personal identifying information or
personal contact information if the prosecutor deems it appropriate under the circumstances of
the case. To do so, the attorney must file a notice that redacted discovery is being provided to
the defendant.
(3)
If an attorney provides redacted discovery under this rule, un-redacted
discovery shall not be disclosed to the defendant or a member of the public unless the Court
issues a written order finding that the defendant or member of the public has a specific
compelling need for the un-redacted discovery. The court may issue an order permitting the
disclosure of un-redacted discovery on motion of a party, including a defendant acting pro se, or
on the court's own motion.
D.
Failure to comply. An attorney receiving discovery that includes redacted
protected personal identifier information or personal contact information shall take all reasonable
precautions to ensure that the unreacted version of the discovery is not disclosed by the attorney
or any member of the counsel team to the defendant or any member of the public. Failure to
comply with the provisions of this paragraph may subject the attorney or other person to
sanctions, including sanctions for contempt of court, or the initiation of disciplinary proceedings.
[Adopted by Supreme Court Order No. ________, effective for all cases pending or filed on or
after ___________________.]
Committee commentary. - This rule creates a mechanism for an attorney to redact
discovery as needed to protect victims and witnesses from violent crime and identity theft and to
encourage their participation in criminal proceedings without compromising the needs of
opposing counsel to conduct conflict checks and background investigations and otherwise fulfill
counsel's duty to provide ethical, competent representation. The definition of "protected personal
identifier information" in this rule is consistent with the definition set forth in Rule 5-123 NMRA
(Public inspection and sealing of court records), and varies slightly from the definition of
"protected personal identifier information" set forth in the Inspection of Public Records Act,
NMSA 1978, Section 14-2-6(E) (2018).
C.
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[Adopted by Supreme Court Order No. ________, effective for all cases pending or filed on or
after ___________________.]
6-504.1. Discovery; redaction of witness or victim information.
A.
Scope of rule. This rule applies documents and other materials subject to
disclosure under Rule 6-504 NMRA.
B.
Definitions. For purposes of this rule the following definitions apply:
(1)
“protected personal identifier information” means all but the last four (4)
digits of a social security number, taxpayer-identification number, financial account number, or
driver’s license number, and all but the year of a person’s date of birth;
(2)
"personal contact information" means a person's home address, home
phone number, personal cell phone number, or personal email address;
(3)
"counsel team" means the attorneys representing the parties and their
employees or contractors who are participating in the preparation of the prosecution or the
defense; provided that "counsel team" does not include the defendant or any members of the
public; and
(4)
"public" means any person or entity except members of the counsel team
or court personnel.
C.
Redaction of protected personal identifier information.
(1)
An attorney with an obligation to provide discovery to opposing counsel
under Rule 6-504 may redact protected personal identifying information or personal contact
information if the attorney deems it appropriate under the circumstances of the case. To do so,
the attorney must:
(a)
file a notice that redacted and un-redacted discovery is being
provided to the opposing party;
(b)
provide two versions of documents and materials subject to
disclosure as follows:
(i)
The first version may have redacted protected personal
identifier information or personal contact information. For discovery provided by the
prosecution, the defense counsel team may provide the redacted version to the defendant, and the
defendant may retain the redacted version in the defendant's possession.
(ii)
The second version shall be an un-redacted version of the
same discovery and shall be provided to the counsel team for the opposing party to accommodate
the need for any conflicts checks and background investigation of victims and witnesses.
(2)
If the prosecution has an obligation to provide discovery to a pro se
defendant under Rule 6-504, the prosecutor may redact protected personal identifying
information or personal contact information if the prosecutor deems it appropriate under the
circumstances of the case. To do so, the attorney must file a notice that redacted discovery is
being provided to the defendant.
(3)
If an attorney provides redacted discovery under this rule, un-redacted
discovery shall not be disclosed to the defendant or a member of the public unless the Court
issues a written order finding that the defendant or member of the public has a specific
compelling need for the un-redacted discovery. The court may issue an order permitting the
disclosure of un-redacted discovery on motion of a party, including a defendant acting pro se, or
on the court's own motion.
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D.
Failure to comply. An attorney receiving discovery that includes redacted
protected personal identifier information or personal contact information shall take all reasonable
precautions to ensure that the unreacted version of the discovery is not disclosed by the attorney
or any member of the counsel team to the defendant or any member of the public. Failure to
comply with the provisions of this paragraph may subject the attorney or other person to
sanctions, including sanctions for contempt of court, or the initiation of disciplinary proceedings.
[Adopted by Supreme Court Order No. ________, effective for all cases pending or filed on or
after ___________________.]
Committee commentary. - This rule creates a mechanism for an attorney to redact
discovery as needed to protect victims and witnesses from violent crime and identity theft and to
encourage their participation in criminal proceedings without compromising the needs of
opposing counsel to conduct conflict checks and background investigations and otherwise fulfill
counsel's duty to provide ethical, competent representation. The definition of "protected personal
identifier information" in this rule is consistent with the definition set forth in Rule 6-114 NMRA
(Public inspection and sealing of court records), and varies slightly from the definition of
"protected personal identifier information" set forth in the Inspection of Public Records Act,
NMSA 1978, Section 14-2-6(E) (2018).
[Adopted by Supreme Court Order No. ________, effective for all cases pending or filed on or
after ___________________.]
7-504.1. Discovery; redaction of witness or victim information.
A.
Scope of rule. This rule applies documents and other materials subject to
disclosure under Rule 7-504 NMRA.
B.
Definitions. For purposes of this rule the following definitions apply:
(1)
“protected personal identifier information” means all but the last four (4)
digits of a social security number, taxpayer-identification number, financial account number, or
driver’s license number, and all but the year of a person’s date of birth;
(2)
"personal contact information" means a person's home address, home
phone number, personal cell phone number, or personal email address;
(3)
"counsel team" means the attorneys representing the parties and their
employees or contractors who are participating in the preparation of the prosecution or the
defense; provided that "counsel team" does not include the defendant or any members of the
public; and
(4)
"public" means any person or entity except members of the counsel team
or court personnel.
C.
Redaction of protected personal identifier information.
(1)
An attorney with an obligation to provide discovery to opposing counsel
under Rule 7-504 may redact protected personal identifying information or personal contact
information if the attorney deems it appropriate under the circumstances of the case. To do so,
the attorney must:
(a)
file a notice that redacted and un-redacted discovery is being
provided to the opposing party;
(b)
provide two versions of documents and materials subject to
disclosure as follows:
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(i)
The first version may have redacted protected personal
identifier information or personal contact information. For discovery provided by the
prosecution, the defense counsel team may provide the redacted version to the defendant, and the
defendant may retain the redacted version in the defendant's possession.
(ii)
The second version shall be an un-redacted version of the
same discovery and shall be provided to the counsel team for the opposing party to accommodate
the need for any conflicts checks and background investigation of victims and witnesses.
(2)
If the prosecution has an obligation to provide discovery to a pro se
defendant under Rule 7-504, the prosecutor may redact protected personal identifying
information or personal contact information if the prosecutor deems it appropriate under the
circumstances of the case. To do so, the attorney must file a notice that redacted discovery is
being provided to the defendant.
(3)
If an attorney provides redacted discovery under this rule, un-redacted
discovery shall not be disclosed to the defendant or a member of the public unless the Court
issues a written order finding that the defendant or member of the public has a specific
compelling need for the un-redacted discovery. The court may issue an order permitting the
disclosure of un-redacted discovery on motion of a party, including a defendant acting pro se, or
on the court's own motion.
D.
Failure to comply. An attorney receiving discovery that includes redacted
protected personal identifier information or personal contact information shall take all reasonable
precautions to ensure that the unreacted version of the discovery is not disclosed by the attorney
or any member of the counsel team to the defendant or any member of the public. Failure to
comply with the provisions of this paragraph may subject the attorney or other person to
sanctions, including sanctions for contempt of court, or the initiation of disciplinary proceedings.
[Adopted by Supreme Court Order No. ________, effective for all cases pending or filed on or
after ___________________.]
Committee commentary. - This rule creates a mechanism for an attorney to redact
discovery as needed to protect victims and witnesses from violent crime and identity theft and to
encourage their participation in criminal proceedings without compromising the needs of
opposing counsel to conduct conflict checks and background investigations and otherwise fulfill
counsel's duty to provide ethical, competent representation. The definition of "protected personal
identifier information" in this rule is consistent with the definition set forth in Rule 7-113 NMRA
(Public inspection and sealing of court records), and varies slightly from the definition of
"protected personal identifier information" set forth in the Inspection of Public Records Act,
NMSA 1978, Section 14-2-6(E) (2018).
[Adopted by Supreme Court Order No. ________, effective for all cases pending or filed on or
after ___________________.]
8-504.1. Discovery; redaction of witness or victim information.
A.
Scope of rule. This rule applies documents and other materials subject to
disclosure under Rule 8-504 NMRA.
B.
Definitions. For purposes of this rule the following definitions apply:
(1)
“protected personal identifier information” means all but the last four (4)
digits of a social security number, taxpayer-identification number, financial account number, or
driver’s license number, and all but the year of a person’s date of birth;
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(2)
"personal contact information" means a person's home address, home
phone number, personal cell phone number, or personal email address;
(3)
"counsel team" means the attorneys representing the parties and their
employees or contractors who are participating in the preparation of the prosecution or the
defense; provided that "counsel team" does not include the defendant or any members of the
public; and
(4)
"public" means any person or entity except members of the counsel team
or court personnel.
C.
Redaction of protected personal identifier information.
(1)
An attorney with an obligation to provide discovery to opposing counsel
under Rule 8-504 may redact protected personal identifying information or personal contact
information if the attorney deems it appropriate under the circumstances of the case. To do so,
the attorney must:
(a)
file a notice that redacted and un-redacted discovery is being
provided to the opposing party;
(b)
provide two versions of documents and materials subject to
disclosure as follows:
(i)
The first version may have redacted protected personal
identifier information or personal contact information. For discovery provided by the
prosecution, the defense counsel team may provide the redacted version to the defendant, and the
defendant may retain the redacted version in the defendant's possession.
(ii)
The second version shall be an un-redacted version of the
same discovery and shall be provided to the counsel team for the opposing party to accommodate
the need for any conflicts checks and background investigation of victims and witnesses.
(2)
If the prosecution has an obligation to provide discovery to a pro se
defendant under Rule 8-504, the prosecutor may redact protected personal identifying
information or personal contact information if the prosecutor deems it appropriate under the
circumstances of the case. To do so, the attorney must file a notice that redacted discovery is
being provided to the defendant.
(3)
If an attorney provides redacted discovery under this rule, un-redacted
discovery shall not be disclosed to the defendant or a member of the public unless the Court
issues a written order finding that the defendant or member of the public has a specific
compelling need for the un-redacted discovery. The court may issue an order permitting the
disclosure of un-redacted discovery on motion of a party, including a defendant acting pro se, or
on the court's own motion.
D.
Failure to comply. An attorney receiving discovery that includes redacted
protected personal identifier information or personal contact information shall take all reasonable
precautions to ensure that the unreacted version of the discovery is not disclosed by the attorney
or any member of the counsel team to the defendant or any member of the public. Failure to
comply with the provisions of this paragraph may subject the attorney or other person to
sanctions, including sanctions for contempt of court, or the initiation of disciplinary proceedings.
[Adopted by Supreme Court Order No. ________, effective for all cases pending or filed on or
after ___________________.]
Committee commentary. - This rule creates a mechanism for an attorney to redact
discovery as needed to protect victims and witnesses from violent crime and identity theft and to
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encourage their participation in criminal proceedings without compromising the needs of
opposing counsel to conduct conflict checks and background investigations and otherwise fulfill
counsel's duty to provide ethical, competent representation. The definition of "protected personal
identifier information" in this rule is consistent with the definition set forth in Rule 8-112 NMRA
(Public inspection and sealing of court records), and varies slightly from the definition of
"protected personal identifier information" set forth in the Inspection of Public Records Act,
NMSA 1978, Section 14-2-6(E) (2018).
[Adopted by Supreme Court Order No. ________, effective for all cases pending or filed on or
after ___________________.]
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Leon Richter-Freund
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505-835-2239
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leon.richter-freund@lopdnm.us

Proposal
Number:

Proposal 2022-012

Comment: This rule as written does not address the common issues with redactions:
In practice here is how things have played out 95% of the time in the situation this rule is intended to cover:
State, after receiving protective order for redactions, discloses redacted and unredacted versions of paper
discovery (police reports, CADS, photo copies of documents). State then also discloses un-redacted officer
body camera or audio recordings. Then Defense provides redacted written discovery and un-redacted lapels
to their client.
Under this -most common- scenario will the Defense attorney be sanctioned for providing unredacted officer
recordings. If the State doesn't provide the redacted officer recordings how long is the Defense to withhold
discovery from client or how is this intended to be resolved?
What happens when the State provides "redacted" discovery where they forget to redact something? Does
the defense attorney withhold discovery? Is the defense attorney obligated to check the State's work or can
they trust the "redacted" version is in fact redacted? Will a disciplinary proceeding be initiated against the
State for failing to comply by failing to redact or just the Defense attorney for sharing such information? Is the
Defense attorney obligated to fix the State's mistake in redaction and do their own redactions?
Also, are there any standards for how redactions are to be made or does the State get to pick what they feel
like ? (Does video recording go silent? Get bleeped out? Is the portion of the recording omitted entirely?)
How will personal contact information redaction square with the requirement of witness lists? Especially
under LR2-308?
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