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PROPOSED REVISIONS TO THE RULES OF CRIMINAL PROCEDURE FOR THE 
DISTRICT COURTS, THE RULES OF CRIMINAL PROCEDURE FOR THE 

MAGISTRATE COURTS, AND THE RULES OF CRIMINAL PROCEDURE FOR THE 
METROPOLITAN COURTS 

PROPOSAL 2022-010 
 

March 7, 2022 
 
 The Rules of Criminal Procedure for New Mexico State Courts Committee has 
recommended new Rule 5-302.1 NMRA, recompiled Rules 5-302.2 and 5-302.3 NMRA, and 
recompiled and amended Rules 6-202.1 and 7-202.1 NMRA for the Supreme Court’s 
consideration. 
 
 If you would like to comment on the proposed amendments set forth below before the 
Court takes final action, you may do so by either submitting a comment electronically through the 
Supreme Court’s web site at http://supremecourt.nmcourts.gov/open-for-comment.aspx or sending 
your written comments by mail, email, or fax to: 
 
Sally A. Paez, Deputy Clerk of Court 
New Mexico Supreme Court 
P.O. Box 848 
Santa Fe, New Mexico 87504-0848 
nmsupremecourtclerk@nmcourts.gov 
505-827-4837 (fax) 
 
Your comments must be received by the Clerk on or before April 6, 2022, to be considered by 
the Court.  Please note that any submitted comments may be posted on the Supreme Court’s web 
site for public viewing. 
__________________________________ 
 
[NEW MATERIAL] 
5-302.1. Exceptions to rules of evidence for preliminary examinations. 

 A. Exceptions to hearsay rule. In any preliminary examination, the following 
categories of evidence are not excluded by the rule against hearsay, regardless of whether the 
declarant is available as a witness: 
  (1)  a recording or transcript of a forensic interview of a minor or incompetent 
victim conducted at a safe house; or 
  (2)  a written report of the conduct and results of a laboratory analysis of a 
human specimen or a controlled substance enumerated in Section 30-31-6 through 30-31-10 
NMSA 1978, for determining the presence and quantity or absence of a controlled substance and 
the circumstances surrounding receipt and custody of the test sample, or a written report of the 
conduct and results of an autopsy for determining the fact and cause of death and the 
circumstances surrounding receipt and custody of the decedent, if the report is of an analysis 
conducted by: 

http://supremecourt.nmcourts.gov/open-for-comment.aspx
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     (a)       the New Mexico State Police crime laboratory; 
   (b)  the scientific laboratory division of the Department of Health; 
   (c)  the Office of the Medical Investigator; or 
   (d)   a laboratory certified to accept human specimens for the purpose of 
performing laboratory examinations pursuant to the federal Clinical Laboratory Improvement 
Act of 1988;  

B.  Exception to authentication rule. In any preliminary examination, a proffer by 
counsel is sufficient to meet the authentication and identification requirements of Rule 11-
901(A) NMRA with regard to a recording or transcript of a 911 emergency call or a transcript of 
the computer-aided dispatch (CAD) incident report; 

C. Exception for controlled substance field tests. In any preliminary examination, 
the results of a field test conducted for the detection of controlled illegal substances shall not be 
excluded based on objections to the scientific accuracy or reliability of the field test. 

D.  Certification. Evidence admitted under the exceptions established by this rule 
must include a certification form approved by the Supreme Court. 

E.  Copies. A legible copy of the certification form and report was mailed to the 
defendant or his counsel at least four (4) days before the preliminary examination if the 
defendant is in custody and at least ten (10) days before the preliminary hearing if the defendant 
is not in custody. 

F.   Admissibility of other evidence. Nothing in this rule shall limit the right of a 
party to call witnesses to testify as to the matters covered in such report, nor affect the 
admissibility of any evidence other than this report. 
[As adopted by Supreme Court Order No. ____________, effective for all cases pending or filed 
on or after ___________.] 
Committee commentary. — Rule 11-803(4) NMRA excepts statements made for and 
reasonably pertinent to medical diagnosis or treatment from the rule against hearsay, regardless 
of whether the declarant is available as a witness. This exception includes statements made to a 
Sexual Assault Nurse Examiner (SANE) for medical diagnosis or treatment. The committee did 
not include statements made to a SANE or other medical professional in the exceptions 
established by this rule because those statements are already addressed by Rule 11-803(4) 
NMRA. 
 Additionally, Rule 11-803(2) NMRA excepts statements considered excited utterances 
from the rule against hearsay, regardless of whether the declarant is available as a witness. The 
committee did not include such statements in the exceptions established by this rule because 
those statements are already addressed by Rule 11-803(2). The exception in Paragraph (B) of this 
rule allows for authentication of the 911 recording or CAD transcript without calling a dispatcher 
of other police employee to testify to lay that foundation. 
[As adopted by Supreme Court Order No. ____________, effective for all cases pending or filed 
on or after ___________.] 
 
[RECOMPILED] 
[5-302A]5-302.2. Grand jury proceedings. 
  A.  Notice to target; timing. 
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    (1)  Content. The prosecuting attorney assisting the grand jury shall notify the 
target of a grand jury investigation in writing that he or she is the target of an investigation. The 
writing shall notify the target of 
      (a)   the nature of the alleged crime being investigated; 
      (b)   the date of the alleged crime; 
      (c)    any applicable statutory citations; 
      (d)   the target’s right to testify; 
      (e)   the target’s right not to testify; 
      (f)    the target’s right to submit exculpatory evidence to the district 
attorney for presentation to the grand jury; and 
      (g)   the target’s right to the assistance of counsel during the grand jury 
investigation. Target notices shall be substantially in the form approved by the Supreme Court. 
    (2)  Notice and time. A prosecuting attorney shall use reasonable diligence to 
notify a person in writing that the person is a target of a grand jury investigation. The target and 
the target’s attorney shall be notified in writing no later than four (4) business days before the 
scheduled grand jury proceeding if the target is incarcerated. The target and the target’s attorney 
shall be notified in writing no later than ten (10) business days before the scheduled proceeding 
if the target is not incarcerated. 
    (3)  Notice not required. Notice shall not be required if, prior to the grand jury 
proceeding, the prosecuting attorney secures a written order of the grand jury judge determining 
by clear and convincing evidence that notification may result in flight by the target, result in 
obstruction of justice, or pose a danger to another person, other than the general public. 
 B.  Evidence. 
    (1)  Lawful, competent, and relevant evidence. All evidence presented shall 
be lawful, competent, and relevant, but the Rules of Evidence shall not apply. 
    (2)  Exculpatory evidence. The prosecuting attorney shall alert the grand jury 
to all lawful, competent, and relevant evidence that disproves or reduces a charge or accusation 
or that makes an indictment unjustified and which is within the knowledge, possession, or 
control of the prosecuting attorney. 
    (3)  Evidence and defenses submitted by target. If the target submits written 
notice to the prosecuting attorney of exculpatory evidence as defined in Subparagraph (2) of this 
paragraph, or a relevant defense, the prosecuting attorney shall alert the grand jury to the 
existence of the evidence. 
      (a)  Form of submission. The target’s submission shall consist of a 
factual and non-argumentative description of the nature of any tangible evidence and the 
potential testimony of any witnesses, along with the names and contact information of any 
witnesses necessary to provide the evidence. The target shall provide its submission to the 
prosecuting attorney by letter substantially in accordance with Form 9-219 NMRA (“Grand Jury 
Evidence Alert Letter”). 
      (b)  Cover letter. The target’s submission to the prosecuting attorney 
shall be accompanied by a cover letter, which will not go to the grand jury. The cover letter may 
include proposed questions and should include any contextual information, any arguments as to 
the propriety or significance of the requested evidence and defenses, and any other matters that 
may be helpful to the prosecutor or the grand jury judge. 



4 

      (c)  Timing. The target’s written notice of evidence shall be provided to 
the prosecuting attorney no less than forty-eight (48) hours in advance of the scheduled grand 
jury proceeding. 
    (4)  Review of prosecutor’s decision not to alert grand jury to target’s 
evidence or defenses. The prosecuting attorney assisting the grand jury may only be relieved of 
the duty to alert the grand jury to the target’s evidence or defenses by obtaining a court order 
prior to the grand jury proceeding. The prosecuting attorney shall file a motion under seal with 
the grand jury judge, with written notice to the target, stating why the target’s submitted 
evidence is not exculpatory as defined in Subparagraph (2) of this paragraph or stating why the 
grand jury should not be instructed on the target’s requested defenses. A copy of the target’s 
grand jury evidence alert letter and cover letter shall be attached to the motion. The target may 
file under seal a response to the motion, and, if no response is filed, the grand jury judge may ask 
the target for a written response, to be filed under seal, and may convene a hearing. The burden 
is on the prosecuting attorney to show that the proposed evidence is not exculpatory as defined in 
Subparagraph (2) of this paragraph. The grand jury judge will give the prosecuting attorney clear 
direction on how to proceed before the grand jury, making a record of the decision. 
 C.  Instructions to grand jury. 
    (1)  Elements and defenses. The prosecuting attorney who is assisting the 
grand jury shall provide the grand jurors with instructions setting forth the elements of each 
offense being investigated and the definitions of any defenses raised by the evidence. 
    (2)  Other instructions. The prosecuting attorney shall provide the grand jury 
with other instructions which are necessary to the fair consideration by the grand jury of the 
issues presented. 
 D.  Extensions of Time. The times set forth in this rule may be changed by the grand 
jury judge upon written motion demonstrating that an extension is necessary in order to assure 
compliance with the requirements of this rule. 
 E.  Record. All proceedings in the grand jury room shall be recorded, except that the 
deliberations of the grand jury shall not be recorded. Copies of any documentary evidence and 
any target’s Grand Jury Evidence Alert Letter which was presented to the grand jury shall be 
made part of the record. 
 F.  Review by the district court. 
    (1)  Supervisory authority. The district court has supervisory authority over all 
grand jury proceedings. 
    (2)  Scope of review. Failure to follow the procedures set forth in this rule shall 
be reviewable in the district court. The weight of the evidence upon which an indictment is 
returned shall not be subject to review absent a showing of bad faith on the part of the 
prosecuting attorney assisting the grand jury. 
[Adopted by Supreme Court Order No. 10-8300-015, effective for target notices filed on or after 
May 14, 2010; as amended by Supreme Court Order No. 18-8300-004, effective April 23, 2018; 
5-302A recompiled and amended as 5-302.2 by Supreme Court Order No. ______, effective for 
all cases pending or filed on or after __________.] 
 
Committee commentary. — Under Paragraph B(4) of this Rule, the grand jury judge must 
carefully consider any filings in the case and consider the options before ruling on a prosecutor’s 
request to be relieved of the duty to alert the grand jury to the target’s evidence or defenses. The 
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options available to the grand jury judge in considering such a request under Paragraph B(4) 
include requesting a response from the defense, holding a hearing on the prosecutor’s request, or 
ruling on the request without a hearing. 
There is no pre-indictment right of appeal from a decision of the grand jury judge under Section 
31-6-11(B) NMSA 1978. See Jones v. Murdoch, 2009-NMSC-002, ¶¶ 40-41. Nevertheless, “in 
an extreme case, a party may still seek review in [the Supreme] Court through an extraordinary 
writ proceeding.” Id. ¶ 41. A party seeking an extraordinary writ should be aware of “the high 
standard and discretionary nature associated with granting such relief” and the writ petition 
should be filed without undue delay. See id. 
[Adopted by Supreme Court Order No. 13-8300-016, effective for all cases pending or filed on 
or after December 31, 2013; 5-302A recompiled and amended as 5-302.2 by Supreme Court 
Order No. ______, effective for all cases pending or filed on or after __________.] 
 
[RECOMPILED] 
[5-302B]5-302.3. Citizen grand jury proceedings. 
 A.  Citizen petition to convene a grand jury. Under Article II, Section 14 of the 
New Mexico Constitution, the district court shall order a grand jury to convene upon the filing of 
a petition signed by not less than the greater of two-hundred (200) registered voters or two 
percent of the registered voters of the county. A petitioner may use Form 9-200 NMRA. 
 B.  Verification of petition. The district court has the responsibility to make a factual 
determination that a citizen petition to convene a grand jury meets the requirements of Article II, 
Section 14 by verifying the signatures contained in the petition. The district court may verify the 
signatures by any number of methods, including but not limited to 
    (1)  requiring each signatory to provide an address of record; 
    (2)   verifying other identifying information such as dates of birth and social 
security numbers; 
    (3)   a handwriting comparison by a qualified witness; or 
    (4)  obtaining testimony from questionable signatories. 
 C.  Convening a citizen-petition grand jury. If the district court determines that the 
petition meets the requirements of Article II, Section 14, the court shall convene a grand jury in 
accordance with Sections 31-6-1 to -15 NMSA 1978, unless the district court elects to submit the 
matter to a grand jury that has already been convened, and shall direct the grand jury to make 
inquiry into all potential violations of law described in the petition that the judge determines are 
proper subjects of grand jury investigation, pursuant to Section 31-6-9 NMSA 1978. 
[Adopted by Supreme Court Order No. 15-8300-010, effective for all cases pending or filed on 
or after December 31, 2015; 5-302B recompiled and amended as 5-302.3 by Supreme Court 
Order No. ______, effective for all cases pending or filed on or after _______________.] 
 
Committee commentary. — In Convisser v. Ecoversity, 2013-NMSC-039, ¶ 1, 308 P.3d 125, 
the New Mexico Supreme Court held that “determining whether a grand jury petition is 
supported by the requisite number of ‘registered voters’ is a judicial function calling for the 
exercise of judicial discretion . . . .” Under Article II, Section 14, “a grand jury shall be ordered 
to convene by such judge upon the filing of a petition therefor signed by not less than the greater 
of two hundred registered voters or two percent of the registered voters of the county . . . .” The 
easiest way to verify whether a petition meets this requirement is to require signatories to 
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provide an address. See Convisser, 2013-NMSC-039, ¶ 26 (stating that other states with citizen-
initiated grand jury provisions most commonly verify signatories through the use of voter 
addresses). However, voters addresses are not required. The district court may use other 
verification aids such as dates of birth, social security numbers, handwriting comparisons by 
qualified witnesses, or testimony from questionable signatories. See id. ¶ 27. 
 If the district court determines that the petition meets the requirements of Article II, 
Section 14, the district attorney or his assistants, unless otherwise disqualified, shall attend and 
conduct the grand jury. See NMSA 1978, § 31-6-7(C) (2001). If a district attorney is disqualified 
for ethical reasons or other good cause under Paragraph C, the district attorney may appoint a 
practicing member of the state bar to act as special assistant district attorney who shall have 
authority to act only in the specific case or matter for which the appointment was 
made. See NMSA 1978, § 36-1-23.1 (1984). If the district attorney’s office fails or refuses to act 
under Paragraph C, the attorney general is authorized to act on behalf of the state. See NMSA 
1978, § 8-5-3 (1933). 
[Adopted by Supreme Court Order No. 15-8300-010, effective for all cases pending or filed on 
or after December 31, 2015; 5-302B recompiled and amended as 5-302.3 by Supreme Court 
Order No. ______, effective for all cases pending or filed on or after _______________.] 
 
[RECOMPILED] 
[6-608. Controlled substance test and autopsy reports; preliminary hearings.] 6-202.1. 
Exceptions to rules of evidence for preliminary examinations. 
 A.  [Admissibility] Exceptions to hearsay rule. In any preliminary 
[hearing]examination, the following categories of evidence are not excluded by the rule against 
hearsay, regardless of whether the declarant is available as a witness: [a written report of the 
conduct and results of a laboratory analysis of a human specimen or a controlled substance 
enumerated in Section 30-31-6 through 30-31-10 NMSA 1978, for determining the presence and 
quantity or absence of a controlled substance and the circumstances surrounding receipt and 
custody of the test sample, or a written report of the conduct and results of an autopsy for 
determining the fact and cause of death and the circumstances surrounding receipt and custody of 
the decedent, is not excluded by the hearsay rule, even though the declarant is available as a 
witness, if: 
    (1)   [the report is of an analysis conducted by:] a recording or transcript of a 
forensic interview of a minor or incompetent victim conducted at a safe house; or 
      [(a)   the New Mexico State Police crime laboratory; 
      (b)   the scientific laboratory division of the Department of Health; 
      (c)   the Office of the Medical Investigator; or 
      (d)   a laboratory certified to accept human specimens for the purpose 
of performing laboratory examinations pursuant to the federal Clinical Laboratory Improvement 
Act of 1988;] 
    [(2) the report is regular on its face and is attached to a certification form 
approved by the Supreme Court; and]  
    [(3)] (2)  a legible copy of the certification form and report was mailed to 
the defendant or his counsel at least ten (10) days before the preliminary hearing.] a written 
report of the conduct and results of a laboratory analysis of a human specimen or a controlled 
substance enumerated in Section 30-31-6 through 30-31-10 NMSA 1978, for determining the 
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presence and quantity or absence of a controlled substance and the circumstances surrounding 
receipt and custody of the test sample, or a written report of the conduct and results of an autopsy 
for determining the fact and cause of death and the circumstances surrounding receipt and 
custody of the decedent, if the report is of an analysis conducted by: 
     (a)       the New Mexico State Police crime laboratory; 
   (b)  the scientific laboratory division of the Department of Health; 
   (c)  the Office of the Medical Investigator; or 
   (d)   a laboratory certified to accept human specimens for the purpose of 
performing laboratory examinations pursuant to the federal Clinical Laboratory Improvement 
Act of 1988; 

B.  Exception to authentication rule. In any preliminary examination, a proffer by 
counsel is sufficient to meet the authentication and identification requirements of Rule 11-
901(A) NMRA with regard to a recording or transcript of a 911 emergency call or a transcript of 
the computer-aided dispatch (CAD) incident report; 

C. Exception for controlled substance field tests. In any preliminary examination, 
the results of a field test conducted for the detection of controlled illegal substances shall not be 
excluded based on objections to the scientific accuracy or reliability of the field test. 
 D.  Certification. Evidence admitted under the exceptions established by this rule 
must include a certification form approved by the Supreme Court. 
 E.  Copies. A legible copy of the certification form and report was mailed to the 
defendant or his counsel at least four (4) days before the preliminary examination if the 
defendant is in custody and at least ten (10) days before the preliminary hearing if the defendant 
is not in custody. 
 [B.]F. Admissibility of other evidence. Nothing in this rule shall limit the right of a 
party to call witnesses to testify as to the matters covered in such report, nor affect the 
admissibility of any evidence other than this report. 
[As amended, effective January 1, 1987; January 1, 1995; Rule 6-608 NMRA recompiled and 
amended as Rule 6-202.1 NMRA by Supreme Court Order No. ________; effective for all cases 
pending or filed on or after ______________.] 
Committee commentary. — Rule 11-803(4) NMRA excepts statements made for and 
reasonably pertinent to medical diagnosis or treatment from the rule against hearsay, regardless 
of whether the declarant is available as a witness. This exception includes statements made to a 
Sexual Assault Nurse Examiner (SANE) for medical diagnosis or treatment.  The committee did 
not include statements made to a SANE or other medical professional in the exceptions 
established by this rule because those statements are already addressed by Rule 11-803(4) 
NMRA. 
Additionally, Rule 11-803(2) NMRA excepts statements considered excited utterances from the 
rule against hearsay, regardless of whether the declarant is available as a witness.  The 
committee did not include such statements in the exceptions established by this rule because 
those statements are already addressed by Rule 11-803(2). The exception in Paragraph (B) of this 
rule allows for authentication of the 911 recording or CAD transcript without calling a dispatcher 
of other police employee to testify to lay that foundation. 
[As adopted by Supreme Court Order No. ____________, effective for all cases pending or filed 
on or after ___________.] 
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[RECOMPILED] 
[7-608. Controlled substance test and autopsy reports; preliminary hearings.] 7-202.1. 
Exceptions to rules of evidence for preliminary examinations. 
 A.  [Admissibility] Exceptions to hearsay rule. In any preliminary 
[hearing]examination, the following categories of evidence are not excluded by the rule against 
hearsay, regardless of whether the declarant is available as a witness: [a written report of the 
conduct and results of a laboratory analysis of a human specimen or a controlled substance 
enumerated in Section 30-31-6 through 30-31-10 NMSA 1978, for determining the presence and 
quantity or absence of a controlled substance and the circumstances surrounding receipt and 
custody of the test sample, or a written report of the conduct and results of an autopsy for 
determining the fact and cause of death and the circumstances surrounding receipt and custody of 
the decedent, is not excluded by the hearsay rule, even though the declarant is available as a 
witness, if: 
    (1)   [the report is of an analysis conducted by:] a recording or transcript of a 
forensic interview of a minor or incompetent victim conducted at a safe house; or 
      [(a)   the New Mexico State Police crime laboratory; 
      (b)   the scientific laboratory division of the Department of Health; 
      (c)   the Office of the Medical Investigator; or 
      (d)   a laboratory certified to accept human specimens for the purpose 
of performing laboratory examinations pursuant to the federal Clinical Laboratory Improvement 
Act of 1988;] 
    [(2) the report is regular on its face and is attached to a certification form 
approved by the Supreme Court; and] a recording or transcript of a 911 emergency call or a 
transcript of the computer-aided dispatch (CAD) incident report; 
    [(3)](2)  [ a legible copy of the certification form and report was mailed to 
the defendant or his counsel at least ten (10) days before the preliminary hearing.] a written 
report of the conduct and results of a laboratory analysis of a human specimen or a controlled 
substance enumerated in Section 30-31-6 through 30-31-10 NMSA 1978, for determining the 
presence and quantity or absence of a controlled substance and the circumstances surrounding 
receipt and custody of the test sample, or a written report of the conduct and results of an autopsy 
for determining the fact and cause of death and the circumstances surrounding receipt and 
custody of the decedent, if the report is of an analysis conducted by: 
     (a)       the New Mexico State Police crime laboratory; 
   (b) the scientific laboratory division of the Department of Health;  
   (c)  the Office of the Medical Investigator; or 
   (d)   a laboratory certified to accept human specimens for the purpose of 
performing laboratory examinations pursuant to the federal Clinical Laboratory Improvement 
Act of 1988; 

B.  Exception to authentication rule. In any preliminary examination, a proffer by 
counsel is sufficient to meet the authentication and identification requirements of Rule 11-
901(A) NMRA with regard to a recording or transcript of a 911 emergency call or a transcript of 
the computer-aided dispatch (CAD) incident report; 
 C. Exception for controlled substance field tests. In any preliminary examination, 
the results of a field test conducted for the detection of controlled illegal substances shall not be 
excluded based on objections to the scientific accuracy or reliability of the field test. 
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 D.  Certification. Evidence admitted under the exceptions established by this rule 
must include a certification form approved by the Supreme Court. 
 E.  Copies. A legible copy of the certification form and report was mailed to the 
defendant or his counsel at least four (4) days before the preliminary examination if the 
defendant is in custody and at least ten (10) days before the preliminary hearing if the defendant 
is not in custody. 
 [B.]F. Admissibility of other evidence. Nothing in this rule shall limit the right of a 
party to call witnesses to testify as to the matters covered in such report, nor affect the 
admissibility of any evidence other than this report. 
[As amended, effective January 1, 1987; January 1, 1995; Rule 7-608 NMRA recompiled and 
amended as Rule 7-202.1 NMRA by Supreme Court Order No. ________; effective for all cases 
pending or filed on or after ______________.] 
Committee commentary. — Rule 11-803(4) NMRA excepts statements made for and 
reasonably pertinent to medical diagnosis or treatment from the rule against hearsay, regardless 
of whether the declarant is available as a witness. This exception includes statements made to a 
Sexual Assault Nurse Examiner (SANE) for medical diagnosis or treatment. The committee did 
not include statements made to a SANE or other medical professional in the exceptions 
established by this rule because those statements are already addressed by Rule 11-803(4) 
NMRA. 
Additionally, Rule 11-803(2) NMRA excepts statements considered excited utterances from the 
rule against hearsay, regardless of whether the declarant is available as a witness. The committee 
did not include such statements in the exceptions established by this rule because those 
statements are already addressed by Rule 11-803(2). The exception in Paragraph (B) of this rule 
allows for authentication of the 911 recording or CAD transcript without calling a dispatcher of 
other police employee to testify to lay that foundation. 
[As adopted by Supreme Court Order No. ____________, effective for all cases pending or filed 
on or after ___________.] 
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