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PROPOSED REVISIONS TO THE UNIFORM JURY INSTRUCTIONS - CRIMINAL 
PROPOSAL 2020-022 

 
March 3, 2020 

 
 The Uniform Jury Instructions – Criminal Committee has recommended the adoption of 
new UJI 14-6002A and 14-6002B NMRA, amendments to 14-6012 NMRA, and the withdrawal 
of UJI 14-250, 14-625, and 14-6002 NMRA for the Supreme Court’s consideration. 
 
 If you would like to comment on the proposed amendments set forth below before the 
Court takes final action, you may do so by either submitting a comment electronically through the 
Supreme Court’s web site at http://supremecourt.nmcourts.gov/open-for-comment.aspx or sending 
your written comments by mail, email, or fax to: 
 
Joey D. Moya, Clerk 
New Mexico Supreme Court 
P.O. Box 848 
Santa Fe, New Mexico 87504-0848 
nmsupremecourtclerk@nmcourts.gov 
505-827-4837 (fax) 
 
Your comments must be received by the Clerk on or before April 2, 2020, to be considered by 
the Court.  Please note that any submitted comments may be posted on the Supreme Court’s web 
site for public viewing. 
__________________________________ 
[WITHDRAWN] 
[14-250. Jury procedure for various degrees of homicide.  

You have been instructed on the crimes of first degree murder, second degree murder, 
voluntary manslaughter and involuntary manslaughter.1 You must consider each of these crimes. 
You should be sure that you fully understand the elements of each crime before you deliberate 
further. 

You will then discuss and decide whether the defendant is guilty of murder in the first 
degree.1 If you unanimously agree that the defendant is guilty of murder in the first degree, you 
will return a verdict of guilty of murder in the first degree. If you do not agree, you should discuss 
the reasons why there is a disagreement. 

If, after reasonable deliberation, you do not agree that the defendant is guilty of murder in 
the first degree you should move to a discussion of murder in the second degree. If you 
unanimously agree that the defendant is guilty of murder in the second degree, you will return a 
verdict of guilty of murder in the second degree. If you do not agree you should discuss the reasons 
why there is a disagreement. 

If, after reasonable deliberation, you do not agree that the defendant is guilty of murder in 
the second degree, you should consider whether the defendant is guilty of voluntary manslaughter. 
If you unanimously agree that the defendant is guilty of voluntary manslaughter, you will return a 
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verdict of guilty of voluntary manslaughter. If you do not agree, you should discuss the reasons 
why there is a disagreement. 

If, after reasonable deliberation, you do not agree that the defendant is guilty of voluntary 
manslaughter, you should consider whether the defendant is guilty of involuntary manslaughter. 
If you agree that the defendant is guilty of involuntary manslaughter, you will return a verdict of 
guilty of involuntary manslaughter. 

You may not find the defendant guilty of more than one of the foregoing crimes. If you 
have a reasonable doubt as to whether the defendant committed any one of the crimes, you must 
determine that he is not guilty of that crime. If you find him not guilty of all of these crimes, you 
must return a verdict of not guilty. 

USE NOTES 
1.   The form of this instruction must be altered depending on what crimes are to be 

considered by the jury. 
Committee commentary. — The district court must instruct the jury on every degree of 

homicide for which there is evidence in the case tending to sustain such degree. State v. 
Ulibarri, 67 N.M. 336, 355 P.2d 275 (1960). This could involve instructing the jury on various 
types of first degree murder, second degree murder, voluntary manslaughter and involuntary 
manslaughter. Cf. State v. McFall, 67 N.M. 260, 354 P.2d 547 (1960). UJI 14-250 attempts to 
direct the method of jury consideration, recognizing the difficulty that juries can have with 
homicide cases. The committee considered, but expressly decided against, advising the jury what 
they should do if they are unable to reach any verdict. The instruction also satisfies the holding of 
the supreme court in State v. Jones, 51 N.M. 141, 179 P.2d 1001 (1947). The instruction in that 
case which required the jury to give to the defendant the benefit of doubt between degrees need 
not be given.] 
 
[WITHDRAWN] 
[14-625. Jury procedure for various degrees of child abuse resulting in death of a child under 
twelve years of age.  

You have been instructed on the crimes of intentional child abuse resulting in the death of 
a child under twelve (12) years of age, and child abuse with reckless disregard resulting in the 
death of a child under twelve (12) years of age. You must consider each of these crimes. You 
should be sure that you fully understand the elements of each crime before you deliberate further. 

You will then discuss and decide whether the defendant is guilty of intentional child abuse 
resulting in the death of a child under 12 years of age. If you unanimously agree that the defendant 
is guilty of intentional child abuse resulting in the death of a child under 12 years of age, you will 
return a verdict of guilty of intentional child abuse resulting in the death of a child under 12 years 
of age. If you do not agree, you should discuss the reasons why there is a disagreement. 

If, after reasonable deliberation, you do not agree that the defendant is guilty of intentional 
child abuse resulting in the death of a child under 12 years of age, you should move to a discussion 
of child abuse with reckless disregard resulting in the death of a child under 12 years of age. If you 
unanimously agree that the defendant is guilty of child abuse with reckless disregard resulting in 
the death of a child under 12 years of age, you will return a verdict of guilty of child abuse with 
reckless disregard resulting in the death of a child under 12 years of age. 
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You may not find the defendant guilty of more than one of the foregoing crimes. If you 
have a reasonable doubt as to whether the defendant committed any one of the crimes, you must 
determine that he is not guilty of that crime. If you find him not guilty of all of these crimes, you 
must return a verdict of not guilty. 

[Adopted by Supreme Court Order No. 15-8300-001, effective for all cases filed or pending 
on or after April 3, 2015.] 

Committee commentary. — See State v. Montoya, 2015-NMSC-010, ¶¶ 41-42, ___ P.3d 
___ (holding that reckless child abuse resulting in the death of a child under twelve is a lesser-
included offense of intentional child abuse resulting in the death of a child under 12 and that the 
use of a step-down instruction therefore is appropriate). 

[Adopted by Supreme Court Order No.15-8300-001, effective April 3, 2015.] 
 
[WITHDRAWN] 
[14-6002. Necessarily included offense.1 
 If you should have a reasonable doubt as to whether the defendant committed the crime of 
__________________ (greater offense)2, you must proceed to determine whether the defendant 
committed the included offense of __________________3. 
 

USE NOTES 
 1.  This instruction should be given immediately preceding the instruction containing the 
elements of a lesser included offense. Repeat the instruction as necessary if there is more than one 
included offense. This instruction is not to be used where the offense charged is murder or 
manslaughter; UJI 14-250 should be given in those cases. 
 2.  Identify the greater offense by the name used in the elements instruction. 
 3.  Identify the lesser included offense by the name used in the elements instruction. 
 Committee commentary. — Under New Mexico decisions, a party has a right to have the 
jury instructed on a necessarily included offense if there is evidence to establish such offense. State 
v. Chavez, 82 N.M. 569, 484 P.2d 1279 (Ct. App.), cert. denied, 82 N.M. 562, 484 P.2d 
1272 (1971). The instruction on a necessarily included offense need not be given if the evidence 
would justify only a conviction for the higher offense or an acquittal. State v. Chavez, supra; State 
v. James, 76 N.M. 376, 415 P.2d 350 (1966); State v. Sandoval, 59 N.M. 85, 279 P.2d 850 (1955). 
 Under Rule 5-608 NMRA, if the jury is so instructed, the defendant may be convicted of 
"an offense necessarily included in the offense charged or of an attempt." For a lesser offense to 
be necessarily included, the greater offense cannot be committed without also committing the 
lesser. State v. Medina, 87 N.M. 394, 534 P.2d 486 (Ct. App. 1975). See also State v. Everitt, 80 
N.M. 41, 450 P.2d 927 (Ct. App. 1969). In certain property crimes, and in arson, this rule would 
be applied where the crime is divided into degrees depending on the amount of property stolen, 
etc. See, e.g., State v. Schrager, 74 Wash. 2d 75, 442 P.2d 1004 (1968). 
 The conviction of a lesser included offense constitutes an acquittal of the higher crime or 
degree of the crime. State v. Medina, supra. Cf. State v. White, 61 N.M. 109, 295 P.2d 1019 (1956), 
petition to correct mandate and commitment denied, 71 N.M. 342, 378 P.2d 379 (1962). An 
acquittal of the lesser included offense also bars prosecution for the greater offense. Ex parte 
Williams, 58 N.M. 37, 265 P.2d 359 (1954).] 
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[NEW MATERIAL] 
14-6002A.  Necessarily included offense; deliberations.1  
 You have been instructed on the crimes of ______________ (greater/greatest offense),  
[____________ (next lower offense(s),]2 and _____________ (lowest offense),  as charged [in 
Count _________].2 It is up to you, the jury, to choose the manner and order in which you 
deliberate on the crimes charged [in that count]2.  However, to return a verdict, you must follow 
the procedure described in the next instruction. 

USE NOTES 
1. This instruction should be given immediately after the instructions containing the 

elements of the offenses charged in the count.  
2. The instruction is drafted to accommodate three levels of the offense: “greatest,” 

“next lower,” and “lowest,” but can be modified to account for any number of lesser-included 
offenses following the same procedure. The offenses should be identified by the names used in the 
elements instruction for that offense. 

3. If there is more than one count, identify the count charged. 
[Adopted by Supreme Court Order No. ___________, effective ___________.] 

Committee Commentary. – See Commentary for UJI 14-6002B NMRA. 
[Adopted by Supreme Court Order No. ___________, effective ___________.] 
 
[NEW MATERIAL] 
14-6002B.  Necessarily included offense; verdict(s).1 

To aid you in your deliberations and in returning your verdict, you will be provided both 
guilty and not guilty verdict forms for each of the crimes charged [in Count _______].2 Unless you 
unanimously agree on a verdict, you should not sign a verdict form for that crime. Although you 
may deliberate on the crimes charged [in Count __]2 in any manner and order which you choose, 
you must return your verdicts for each offense [in Count ___]2 in the order they are instructed.3 

Under this procedure, if you unanimously find the defendant guilty of _________ (greatest 
offense),3 you should sign the guilty verdict for that offense and should not proceed to reach a 
verdict on the remaining offense[s] 4. If, after reasonable deliberation, you do not reach a 
unanimous verdict on ___________ (greatest offense), you should not sign a verdict form for that 
offense and should not proceed to reach a verdict on the remaining offense[s] 4. 

You should only return a verdict on (next lower offense) if you unanimously find the 
defendant not guilty of ___________ (greatest offense). If you unanimously find the defendant not 
guilty of __________ (greatest offense), you must sign the not guilty verdict form for 
___________ (greatest offense) before returning a verdict on any other crime charged [in Count 
______]2. 

If you unanimously find the defendant guilty of _________ (next lower offense), you 
should sign the guilty verdict for that offense [and should not proceed to reach verdicts of the 
remaining offenses]. 4 If you do not reach a unanimous verdict on ___________ (next lower 
offense), you should not sign a verdict form for that offense [and should not proceed to reach a 
verdict on the remaining offense[s]] 4. 
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[If you unanimously find the defendant not guilty of __________ (next lower offense), you 
must sign the not guilty verdict form for ___________ (next lower offense) before returning a 
verdict on ________ (lowest offense).] 4 

[If you unanimously find the defendant not guilty of _______ (greatest offense) and 
____________ (next lower offense), you may then return a verdict on (lowest offense). If you do 
reach a unanimous verdict on (lowest offense), you should sign the corresponding verdict form for 
that offense. If you are not unanimous on a verdict, do not sign a verdict form for that offense.] 4 

USE NOTES 
1. This instruction should be given immediately after UJI 14-6002A NMRA. 
2. If there is more than one count, identify the count charged. 
3. Both guilty and not guilty forms should be submitted for each level of offense. This 

instruction is drafted to accommodate three levels of the offense: “greatest,” “next lower,” and 
“lowest,” but can be modified to account for any number of lesser-included offenses following the 
same procedure. The elements instructions for the offenses should be instructed in descending 
order and identified in this instruction by the names used in the elements instruction for that 
offense. 

4. Use plural only if there are three or more crimes charged in the count. 
[Adopted by Supreme Court Order No. ___________, effective ___________.] 

Committee commentary. -- Under New Mexico decisions, a party has a right to have the 
jury instructed on a necessarily included offense if there is evidence to establish such offense.   

This instruction was amended in 2019 to clarify the jury’s ability to deliberate lesser-
included offenses. State v. Lewis, 2019-NMSC-001, ¶¶ 22-25, 433 P.3d 276. UJIs 14-6002A and 
14-6002B NMRA now serve as a single adaptable instruction set to replace UJIs 14-6002, 14-250, 
and 14-625 NMRA. 

In Lewis the Supreme Court noted that the district court was reasonable to interpret UJIs 
14-6002 and 14-6012 NMRA as requiring the jury to unanimously acquit of a greater before even 
considering the lesser offense, id. ¶ 25, but held that deliberations should not be so restricted. Id. 
¶¶ 37-38. The Court adopted a rule of deliberation permitting the jury to deliberate on levels of an 
offense in any order, but requiring a full acquittal (and not just inability to agree) of the greater 
offense before a verdict can actually be returned on the lesser. Id. ¶ 37. This approach permits the 
jury “to better gauge the fit between the state’s proof and the offenses being considered.” Id. ¶ 34. 
It favors defendants by enabling consideration of lesser offenses before making a final decision on 
the greater offense, while avoiding unnecessary deadlocks while also protecting the State’s interest 
in retrying higher offenses after a deadlock. Id. ¶¶ 35-38. 

To ensure a clear record after this deliberative process, Lewis held that polling the jury on 
each level of a count upon return of the verdict is the best way to determine unambiguously upon 
which offenses the jury acquitted, hung, or convicted. Id.  ¶ 17. The Court further recommends 
providing the jury with “partial verdict forms, allowing the jury to indicate that it unanimously 
finds the defendant not guilty on a greater offense even if deadlocked on a lesser offense,” id. ¶ 
38. The Committee further recommends submitting not-guilty verdict forms for each level of the 
offense to indicate when a unanimous acquittal has occurred. See Use Note 3. Clarity regarding 
the jury’s intent with respect to which level of charge the jury has hung is paramount to avoid a 
double jeopardy bar on retrial. See State v. Phillips, 2017-NMSC-019, ¶¶ 1, 17, 396 P.3d 153 
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(when a judge fails to properly clarify a verdict that even ambiguously reflects an acquittal, then 
double jeopardy principles require courts treat the ambiguous verdict as an acquittal barring future 
prosecution); Lewis, supra, ¶¶ 10-11.  

The adoption of UJIs 14-6002A and 14-6002B NMRA coincides with the withdrawal of 
UJIs 14-250 NMRA (homicide cases) and 14-625 NMRA (child abuse cases resulting in death).  

In homicide cases, the district court must instruct the jury on every degree of homicide for 
which there is evidence in the case tending to sustain such degree. State v. Ulibarri, 1960-NMSC-
102, ¶¶ 8-9, 67 N.M. 336, 355 P.2d 275. This could involve instructing the jury on various types 
of first degree murder, second degree murder, voluntary manslaughter and involuntary 
manslaughter. See, e.g., State v. Omar-Muhammad, 1987-NMSC-043, ¶ 23, 105 N.M. 788, 737 
P.2d 1165 (stating that the New Mexico Supreme Court has “analyzed felonious homicide, the 
unlawful taking of human life, as a ‘generic offense’ encompassing several degrees or forms”); 
State v. La Boon, 1960-NMSC-118, ¶ 10, 67 N.M. 466, 357 P.2d 54 (“Manslaughter is included 
in the charge of murder.”); cf. State v. McFall, 1960-NMSC-084, ¶ 12, 67 N.M. 260, 354 P.2d 547 
(stating that “manslaughter is one of the four kinds of homicide, and . . . it is included within a 
charge of murder”). Because the distinctions between the various degrees are not clear-cut, the 
jury will typically be given the option of multiple degrees of homicide. See State v. Reed, 2005-
NMSC-031, ¶ 22, 138 N.M. 365, 120 P.3d 447 (acknowledging a “lack of clear-cut distinctions 
between varying degrees of homicide”). 

In cases involving various degrees of child abuse resulting in death of a child under twelve 
years of age, the jury may be instructed on the crimes of intentional child abuse resulting in the 
death of a child under twelve (12) years of age, and child abuse with reckless disregard resulting 
in the death of a child under twelve (12) years of age. See State v. Montoya, 2015-NMSC-010, ¶¶ 
41-42, 345 P.3d 1056 (holding that reckless child abuse resulting in the death of a child under 
twelve is a lesser-included offense of intentional child abuse resulting in the death of a child under 
12 and that the use of a step-down instruction therefore is appropriate). UJIs 14-6002A and 14-
6002B NMRA should be adaptable for this scenario. 
[Adopted by Supreme Court Order No. ___________, effective ___________.] 
 
14-6012. Multiple verdict forms; lesser included offenses.1 

In this case, as to the charge of __________________2 [contained in Count __________], 
there are three possible verdicts [as to each defendant] [as to the defendant[s]________________ 
(name)]  

(1) guilty of __________________ 2; 
(2) guilty of __________________ 3; 
(3) not guilty;  
Only one of the possible verdicts may be signed by you [as to each defendant] [as to the 

defendant[s] __________________ (name)]. 
You must consider each of these crimes. You should be sure that you fully understand the 

elements of each crime before you deliberate further. 
You will then [consider] decide whether [the] [a] defendant is guilty of the crime of 

__________________ 2. If you find [him] the defendant guilty of that crime, then that is the only 
form of verdict which is to be signed. If you [have a reasonable doubt as to his guilt] find the 
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defendant not guilty of that crime, you will go on to a consideration of the crime of 
__________________ 3. If you find [him] the defendant guilty of that crime, then that is the only 
form of verdict which should be signed. But if you [have a reasonable doubt as to his guilt] find 
the defendant not guilty of the crime of __________________ 3, then you should find [him] the 
defendant not guilty and sign only the not guilty form.  

You may not find [the] [a] defendant guilty of more than one of the foregoing crimes. If 
you [have a reasonable doubt as to whether [the] [a] defendant has committed] find the defendant 
not guilty of any one of the crimes, you must determine that [he] the defendant is not guilty of that 
crime. If you find [him] the defendant not guilty of all of these crimes, [in Count __________ ] 
you must return a verdict of not guilty [as to this Count]. 

USE NOTE 
1. This instruction assumes only one lesser included offense. The instruction must be 

modified if there is more than one lesser included offense to the crime charged. For use when the 
defendant’s mental condition at the time of the offense is not an issue. [This instruction should not 
be given for homicide charges or if insanity is an issue. For such charges, UJI 14-250 or UJI 14-
5101 is to be given.] Where a single degree of the offense is submitted under alternative theories, 
the jury need only return a single verdict form for that offense.  

2. Insert name of greater offense.  
3. Insert name of lesser included offense.  
Committee commentary. — See committee commentary under UJI 14-6010 NMRA.  

 When the State submits alternative theories for a single offense, unanimity of theory is not 
required. State v. Salazar, 1997-NMSC-044, ¶ 36, 123 N.M. 778, 945 P.2d 996. In Salazar, the 
Court rejected the argument that “alternative theories of first degree murder should be treated like 
step-down instructions for lesser included offenses.” Id. ¶ 35. Holding that unanimity applies the 
offense, not the theory, the Court distinguished “two alternative theories of first degree murder” 
as “very different from a greater offense and its lesser included offense.” Id. ¶¶ 36, 37. The 
principle applies to alternative theories on other crimes besides first-degree murder. See, e.g. State 
v. Godoy, 2012-NMCA-084, ¶ 8, 284 P.3d 410 (where State presented two possible theories of 
trafficking by possession in different locations, “jury unanimity was required only on the overall 
verdict, not on either of the State’s alternative theories of trafficking or possession.”) (citing 
Salazar, supra).  
 In addition to this instruction, to avoid a double jeopardy bar on retrying charges after a 
deadlock, the jury should be provided both guilty and not guilty verdict forms for each degree of 
offense charged in a single count, “allowing the jury to indicate that it unanimously finds the 
defendant not guilty on a greater offense even if deadlocked on a lesser offense,” and to “create a 
clear record as to which offenses the jury has agreed and which it has deadlocked.” State v. Lewis, 
2019-NMSC-001, ¶ 38, 433 P.3d 276. 
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April 17, 2020 

Joey D. Moya, Clerk 

New Mexico Supreme Court 

P.O. Box 848 

Santa Fe, NM  87504-0848 

 

RE:  Proposal 2020-022, UJIs 14-6002A, 14-6002B, 14-6012 NMRA 

 

Please accept for consideration the following comments which are strictly my own and 

do not represent any views of the district court for which I work. 

 

UJI 14-6002A 
 

I recommend against adoption of this new instruction.  I think the substance, or some of 

it, should be incorporated into proposed 14-6002B as suggested below.   

 

UJI 14-6002B 
 

I recommend this instruction be entitled “Necessarily I Included offense; verdict(s)” and 

be amended to something like: 

 

You have been instructed on the crimes of 

 1.      (greater/greatest offense),  

 2. [   (next lower offense(s),]  

 3.  and     (lowest offense),  

as charged in Count   .  You may discuss each of these crimes in any 

manner and order you choose.  However, when you are ready to return your 

verdict(s) as to the list of crimes above as charged in Count   , you 

must start at the top of the list and proceed as follows. 

 

 As to the first crime on the list.   

 If you unanimously find the defendant guilty of    (first crime 

listed) you should sign the guilty verdict form provided for that purpose and 

should not sign any other verdict form as to Count   .  Your work 

is complete as to Count   .  No further deliberation as to Count  

  is required.   

 If you unanimously find the defendant not guilty of    (first 

crime listed) you should sign the not guilty verdict form provided for that 

purpose and go to the second crime on the list. 

 If, after reasonable deliberation you are unable to reach a unanimous 

verdict on    (first crime listed) do not sign any verdict form as to 

Count   .  Your work is complete as to Count   .   
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   As to the second crime on the list. 

 You will fill out a verdict form as to     (second crime 

listed) only if you have already unanimously found the defendant not guilty 

of    (first crime listed) 

 If you unanimously find the defendant guilty of    (second 

crime listed) you should sign the guilty verdict form provided for that 

purpose and should not sign any additional verdict form as to Count  

 .  Your work is complete as to Count   .  No further 

deliberation as to Count    is required. 

 If you unanimously find the defendant not guilty of    

(second crime listed) you should sign the not guilty verdict form provided 

for that purpose and go to the third crime on the list. 

 If, after reasonable deliberation you are unable to reach a unanimous 

verdict on    ( second crime listed) do not sign any additional 

verdict form as to Count   .  Your work is complete as to Count  

 .   

 

 As to the third crime on the list. 

 You will fill out a verdict form as to     (third crime listed) 

only if you have already unanimously found the defendant not guilty of  

  (first crime listed) and not guilty of    (second crime 

listed) 

 If you unanimously find the defendant guilty of    (third crime 

listed) you should sign the guilty verdict form provided for that purpose and 

should not sign any additional verdict form as to Count   .  

Your work is complete as to Count   .  No further deliberation as 

to Count    is required. 

 If you unanimously find the defendant not guilty of    (third 

crime listed) you should sign the not guilty verdict form provided for that 

purpose. [and go to the fourth crime on the list] or [Your work is complete 

as to Count   .  No further deliberation as to Count    is 

required]. 

 If, after reasonable deliberation you are unable to reach a unanimous 

verdict on    (third crime listed) do not sign any additional verdict 

form as to Count   .  Your work is complete as to Count  

 .   

 

 As to the fourth crime on the list.  Craft as needed in accordance 

with the above format. 
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UJI 14-6002B - Commentary 
 

First sentence. 
I suggest that the first sentence in the proposed commentary is misleading because I think 

it conveys that if there is enough evidence to survive a motion for a directed verdict that 

the trial judge MUST instruct the jury on lesser included offenses.  I do not think this is 

the law.  As I understand it, whether to instruct the jury on lesser included offenses is a 

decision to be made by the trial judge and that the judge may decide not to instruct the 

jury on a lesser included offense, even “if there is evidence to establish such offense” 

(quoting from proposed first sentence).  Rule 5-611 (D) NMRA itself is written in 

discretionary, “if,” terms.  Case law about whether the jury should be instructed as to a 

lesser included offense is far more nuanced than represented by the proposed single, first 

sentence.  For example, “a Defendant’s right to a lesser-included offense instruction is 

effectively greater than the State’s.”  State v. Stephenson, 2017-NMSC-002, ¶19.  On the 

other hand, this “right” to the instruction in the first sentence of the commentary 

materializes only “when there is some view of the evidence pursuant to which the lesser 

offense is the highest degree of crime committed and that view is reasonable.”  State v. 

Gaitan, 2002-NMSC-007, ¶11.  For example, although criminal sexual contact may, in 

the abstract, be necessarily included in the crime of criminal sexual penetration as a 

factual matter, the defendant in State v. Paiz, 2006-NMCA-144, ¶50 was not entitled to 

an instruction on the lesser included offense of criminal sexual contact because the lesser 

offense of criminal sexual contact could not be viewed as the highest degree of crime 

committed given the evidence.  Accord State v. Ervin, 2008-NMCA-016, ¶34.  In a 

kidnapping case, the state is not always entitled to the lesser included offense of false 

imprisonment although, factually, there is often evidence of it.  State v. Sotelo, 2013-

NMCA-028.  Additionally, the elements that distinguish the lesser and greater offenses 

must be “sufficiently in dispute such that a jury rationally could acquit on the greater 

offense and convict on the lesser.”  State v. Juan, 2010-NMSC-041, ¶23.  There is much 

more law to consider, including the “cognate approach” adopted in State v. Meadors, 

1995-NMSC-073 which is still good law. 

 

 I recommend deletion of the proposed first sentence of the commentary.  I would not 

recommend that the commentary attempt to paraphrase or recapitulate the extensive body 

of law about when, and under what circumstances, a lesser-included instruction should be 

given. 

 

The two paragraphs that attempt to describe the road of reasoning taken in State v. Lewis, 

2019-NMSC-001 should be deleted.  Paraphrasing how the Supreme Court came to 

decide that a new or modified jury instruction should be developed is not helpful.  And it 
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is inaccurate.  The commentary quotes from ¶34 of Lewis in which the Supreme Court 

describes an approach (the “unable-to-agree” approach) which the Court ultimately 

rejected.  Since the Court adopted a different approach, quoting from the rejected 

approach is misleading.  The analysis of Lewis is really not necessary.  The commentary 

having already identified the Lewis case and its cite, these two paragraphs should be 

deleted.  

 

 

UJI 14-6012 
I recommend against adding to Use Note 1 that “[w]here a single degree of the offense is 

submitted under alternative theories, the jury need only return a single verdict form for 

that offense.” When it comes to alternative theories, “it is permissible for the jury to 

convict a defendant of multiple alternative charges to one count (so long as the defendant 

is not subject to multiple punishments).”  See the Supreme Court’s unpublished opinion 

in State v. Alexander, ¶16, S-1-SC-37058 (Feb. 13, 2020) relying on State v. Galindo, 

2018-NMSC-021¶¶28-29.  While it is true under Godoy that jury unanimity is required 

only on the overall verdict, that does not require the conclusion that a jury is precluded 

from being offered alternative theories and entering verdicts on alternative theories.  

Something Galindo makes clear.  

 

As a general matter, it seems ill advised to try to make UJI 14-6012 work in cases with 

alternative theories concerning a single offense of a single degree, whereas UJI 14-6012 

is meant to instruct the jury in “lesser included” offenses which are crimes of a lesser 

degree.  

 

 

 

I realize these comments are lengthy, but I do thank you for considering them.  

 

Submitted by: 

Marjorie Christensen, Esq.; 505-334-6151 

aztdmcj@nmcourts.gov 

mailto:aztdmcj@nmcourts.gov

