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FOREWORD

Honorable Charles C. Currier (Retired)
Fifth Judicial District Court

Although it may be a cliché that life experiences affect, if not inform, our decisions, the life experi-
ences of Justice Ken Wilson (Ken, with respect), have affected and informed his decisions. After high
school, Ken worked in the oil fields of the Permian Basin in Southeast New Mexico and West Texas.
A chance opportunity opening occurred with the New Mexico State Police and Ken joined the force,
He quickly became the youngest sergeant (supervisor level) at the time with NMSP. Not satisfied with
just enforcing the law, Ken decided to become a lawyer. One problem was he did not have a bachelor’s
degree. The idea of spending seven years in college was daunting but, nevertheless, Ken applied to and
was admitted to Baylor University. Ken’s tenacity allowed him to obtain both his bachelor’s degree and
law degree in only four years.

Ken’s legal career and personal life continued to demonstrate tenacity. Ken was a part-time cattle
rancher and, after over forty years, continues to be a roper—header not heeler. Ken’s legal career includes
all facets of the law. Not many attorneys can boast of being first chair trial attorneys in civil jury trials,
representing both plaintiffs and defendants and as a prosecutor and defense attorney, in criminal cases.

In November 1989, Justice Larrabee unexpectedly resigned. His seat was up for election in 1990. Ken
decided to apply even though, if appointed, he would have to run a statewide campaign in his first year
in office. Ken had never run a political campaign before. Undeterred, Ken went full bore ahead, just like
a good header. He applied and was appointed on December 29, 1989.

Ken'’s service on the Supreme Court, unfortunately in my view, was short lived. Eleven months after
his appointment, and following a statewide race, Ken ceded his seat to Judge Franchini, a popular (well
deserved) and long serving district court judge from Albuquerque. Nevertheless, while campaigning
throughout New Mexico, Ken completed his duties as a member of the Supreme Court until, literally,
two days before Justice Franchini was sworn in. Because of Ken’s short tenure on the Court the number
of decisions from which we can discern his judicial philosophy, is limited. However, Ken authored four-
teen majority opinions, three dissents and two concurrences in his eleven months on the Supreme Court.

From these few cases we can discern at least some of Ken’s guiding principles. Perhaps best sum-
marized in Justice Wilson’s opinion in Grantland v. Lea Regional Hospital, 1990-NMSC-076. In Grant-
land, plaintiff filed an application with the Medical Legal Panel as required under the Medical Malprac-
tice Act. A dispute arose as to whether defendant was covered under the act. While that issue was being
contested, the three-year statute of limitations expired. It turned out that the defendant was not covered
by the act. Plaintiffs filed their complaint in district court. Defendant claimed the defense of the statute
of limitations. The trial court denied the defense and defendant appealed. The Court Appeals reversed
the trial court.

The most junior Justice Wilson, in the face of a vigorous dissent by his most senior Chief Justice,
reversed the Court of Appeals. In explaining his ruling, Justice Wilson quoted from Otero v. Zouhan
1985-NMSC-021, stating that, “We see no justice in strictly applying the Act now to void the complaint
filed and thus circumvent the tolling provision of the Act that would have applied to save [claimant’s]
cause of action if the trial court’s ruling and the time consumed in appellate proceedings had not inter-
vened. Such “Catch-22’s” are procedural anomalies that do not deserve perpetuation.” This was a classic
example of justice prevailing over mere procedure.

In McConal Aviation Inc. v. Commercial Aviation Insurance Co., 1990-NMSC-093, Justice Wilson
explained and expanded the collateral source rule. New Mexico practitioners were reminded that a set-
tlement by a defendant in a negligence claim cannot be used to offset damages in a contract dispute with
a separate defendant, even if related to the same incident. In his opinion, Justice Wilson reached out to



a remote federal district court medical malpractice case, Rose v. Hakim, 335 F. Supp 122 (D.C.C. 1971).
There, several defendants were sued but some settled. The non-settling tortfeasor, after trial, was not al-
lowed an offset to the judgment against it for what the other defendants paid in settlement. This principle
has helped to encourage settlements in New Mexico contract, tort and medical malpractice cases.

In criminal law, Justice Wilson correctly discerned the intent of the legislature in enacting the statute
against forgery. In State v. Ruffins, 1990-NMSC-035, Justice Wilson resolved conflicting opinions in the
Court of Appeals. The act of forgery is completed, and not merely attempted, when the instrument is
delivered, regardless of whether it is honored. The statute, §34-5-14, has not been amended subsequent
to that opinion.

Although Justice Wilson’s tenure on the Supreme Court was short lived, his presence was, and is, still
being cited by practitioners throughout New Mexico. Ken continues to practice law, which he loves but
not quite as much as roping, header not heeler.



BIOGRAPHY

Justice Kenneth Belton Wilson was born on February 23, 1938,
in Dickens, Texas. Wilson has had an interesting breadth of jobs
throughout his life, including oilfield worker, police officer, rancher,
businessperson, and attorney. From 1960 to 1970, he served as a
New Mexico State Police Officer. While with the NMSP, Justice
Wilson filled a number of roles: Search and Rescue Team member,
Pistol Team member, Training Academy Instructor, Highway Patrol
Officer, and ultimately Sergeant. He also chaired the Advisory Com-
mittee of the Department of Public Safety.

In 1973, Justice Wilson received his Bachelor of Business Admin-
istration from Baylor University in Waco, Texas. Wilson received his
Juris Doctor from Baylor Law the following year. He was admitted
to practice law in Texas in 1974 and New Mexico in 1975. At the
federal level, Justice Wilson was admitted to practice in the Western District of Texas in 1977 and, later,
the District of New Mexico.

Before becoming a judge, Justice Wilson was a trial attorney in Roswell, New Mexico for more than
a decade, specializing in civil, criminal, and personal injury law. Wilson also worked as an Assistant
District Attorney in both Lincoln and Chaves Counties. In addition, he was a member of the American
Bar Association, New Mexico Trial Lawyers Association, and Roswell Trial Lawyers.

In 1989, New Mexico Governor Garrey E. Carruthers appointed Wilson to replace Supreme Court
Justice Charles B. Larrabee upon his retirement. During his tenure, Justice Wilson held the Hanna seat.
He served as a Justice from December 29, 1989, until November 30, 1990, after a narrow defeat by
Gene E. Franchini in that year’s general election.

Upon leaving the bench, Justice Wilson returned to private practice. Wilson worked independently
and at the law firm now named Hennighausen Olsen & McCrea, L.L.P. for many years, arguing before
the New Mexico Court of Appeals as recently as 2015. He also taught at the Federal Law Enforcement
Training Center in Artesia, New Mexico. Justice Wilson lives on a farm outside of Roswell, where he
raises competitive Quarter Horses. Wilson and his family have a long history of competing in calf roping
events. Riding family horse “Cutie,” he was named New Mexico’s 2005 Team Roping Rookie of the
Year by the American Quarter Horse Association.
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OPINION
WILSON, Justice.
{1} Rio Communities Service Station, Inc.

(Rio), Vito Roselli’s Estate (Estate) and Vin-
cent R. Roselli (Vincent), defendants-appellants,

appeal the trial court’s order and partial fi-
nal summary judgment in favor of Gemma O.
Roselli (Gemma), plaintiff-appellee. We reverse
and remand for a trial on the merits.

FACTS

{2} In 1974 Vito Roselli (Vito) married Gemma.
At that time, Vito separately owned all Rio’s stock
and the land beneath Rio, and was Rio’s presi-
dent. Gemma separately owned a personal resi-
dence, household furnishings, and a vehicle. The
couple later transmuted their separate property
into community property, and Gemma became
an officer and director of Rio. Vincent, Vito’s son
from a prior marriage and also a Rio officer and
director, began working at Rio in July 1973. He
claims that in 1976, Vito orally promised him
forty-nine percent of Rio’s stock if he worked at
Rio for five years. Vincent completed five years’
work at Rio in 1981 and later obtained blank
stock certificates, for forty-nine percent of Rio’s
stock, which Vito did not sign. The parties dis-
pute Vito’s intent to transfer Rio stock to Vincent.
Vito fixed compensation amounts for himself and
Vincent, and use Rio funds for personal expenses.
Vincent and Gemma knew approved of Vito’s use
of Rio funds. On June 18, 1981, Vito and Gemma
bought two Northern Life Insurance Company
(Northern) policies, totaling $30,351.39, nam-
ing Gemma as beneficiary. Vito was the policies’
owner and insured, and Rio paid the premiums.
In March 1983 Vito named Vincent beneficiary of
these policies, without Gemma’s knowledge. Vito
also directed Northern to mail policy information
to his office, rather than his home. In May 1983
Vito began an extra-marital affair, which Gemma
discovered at trial. Vincent alleges that Gemma
also had an extra-marital affair.

{3} On September 22, 1983, Vito and Gemma
executed a warranty deed conveying the land to
Rio. Gemma claims she executed the deed in ex-
change for Vito’s oral promise to leave her all his
property at his death. She also claims Vito did
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not intend to transfer the land’s title to Rio at
that time. The couple kept the deed at home. A
few years before his death, Vito gave Vincent the
deed and told him to take it home. Vincent kept
the deed in his home floor safe, along with per-
sonal papers and some corporate insurance pa-
pers. Vincent never looked at the deed, and Vito
never discussed it with him.

{4} On September 27, 1983, Vito executed a
will leaving Gemma all his property, except for
$100 bequests to his children. Upon execution,
Vito told a testamentary witness that he signed
the will only to satisfy Gemma and he intended to
make a new will leaving her nothing. That same
day Vito bid his accountant to transfer forty-nine
percent of Rio’s stock to Vincent, claiming the
board of directors unanimously approved the
transfer. Gemma did not approve the transac-
tion. Corporate books and subsequent tax returns
show Vincent owned forty-nine percent of Rio’s
stock. In May 1984 Vito gave Vincent title to a
Chevy El Camino vehicle, but kept possession.
Vincent claims Vito intended him to have the ve-
hicle at Vito’s death.

{5} On June 21, 1984, Vito executed a new will
leaving twenty-six percent of his Rio stock to
Vincent, $100 bequests to his other children, a
ring to his brother, and the rest of his estate to
Gemma. Also on June 21, 1984, Vito bought a
Republic National Life Insurance Company (Re-
public) policy, totaling $20,057, naming Gemma
as beneficiary. Rio also paid this policy’s pre-
miums. At some point, the parties discussed an
agreement in which Gemma would receive all
insurance policy proceeds upon Vito’s death, and
Vincent would receive all interests in Rio. The
parties dispute whether they agreed to this plan.
In August 1984 Vito and Gemma renewed their
marriage vows.

{6} A few days before his death, Vito retrieved
the deed from Vincent and took it to a meet-
ing with his attorney on May 19, 1986. At that
meeting, Vito told his attorney that Gemma had
renounced all interest in the land. On May 21,
1986, Vito died. That same day, Vito’s attor-
ney wrote advising him to record the deed. His

attorney recorded the deed on May 25, 1986,
six days after Vito’s death. At Vito’s death the
Northern policies paid $5,893.09 in Rio debts.
The rest of the proceeds, $24,458.30, were paid
jointly to Gemma and Vincent and deposited in
a certificate of deposit pending appeal. Gemma
received the Republic policy proceeds at Vito’s
death.

{7} On October 20, 1986, Gemma filed an
eight-count complaint against the defendants
seeking: (1) a declaratory judgment entitling
Gemma to one-half the Northern policies’ pro-
ceeds and seventy-four percent of Rio’s stock;
(2) quiet title to the land or, if the deed was valid,
a lien on Rio’s stock equal to her community
property interest in the land; (3) remedies for
fraud and breach of contract not to revoke the
1983 will; (4) reimbursement of $10,000 insur-
ance proceeds paid on Rio’s behalf; and (5) costs
and attorney fees. Gemma twice amended her
complaint, additionally alleging slander of title
and a community property interest in Rio stock
registered in Vincent’s name.

{8} The defendants denied Gemma’s claims
and counterclaimed for declaratory judgment
that: (1) Rio owns the land; (2) Vincent owns
seventy-five percent of Rio’s stock, or may re-
cover forty-nine percent of Rio’s stock for breach
of contract; (3) Vincent and Rio are each entitled
to one-half the insurance policies’ proceeds; (4)
Vincent and Rio are each entitled to one-half the
value of Rio funds Vito used for personal ex-
penses, plus a lien on the couple’s community
property for that amount; (5) Vincent is entitled
to the 1979 El Camino vehicle, its reasonable
rental value and damages; and (6) defendants are
entitled to costs and attorney fees. Gemma de-
nied these counterclaims.

{9} On May 2, 1988, the defendants moved
for judgment on the pleadings or partial sum-
mary judgment as to Gemma’s claims of slan-
der of title, quiet title, fraud, and breach of con-
tract to make or not revoke a will. On June 3,
1988, Gemma moved for summary judgment
as to these claims plus the deed’s invalidity or
Gemma’s lien against the land, entitlement to the
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insurance proceeds, reimbursement of proceeds
paid on Rio’s behalf, and dismissal of defendants’
claims for reimbursement and title to the vehicle.
On August 2, 1988, the trial court entered a par-
tial final summary judgment in Gemma’s favor
as to quiet title to the land, entitlement to insur-
ance policy proceeds, and ownership of the ve-
hicle. The trial court dismissed with prejudice
defendants’ claims for vehicle ownership and
reimbursement. The trial court found genuine is-
sues of material fact existed as to slander of title
and Rio’s stock ownership, and denied summary
judgment on those claims. The defendants ap-
peal the trial court’s judgment, which was stayed
pending appeal.

ISSUES

{10} On appeal, the defendants claim: (1) the
deed was delivered and had consideration; (2) en-
titlement to the Northern and Republic policies’
proceeds; and (3) the trial court erred by grant-
ing partial final summary judgment for Gemma.
Defendants abandoned their claim of vehicle
ownership, listed in the docketing statement, by
failing to brief the issue on appeal. State v. Doe,
93 N.M. 621, 623, 603 P.2d 731, 733 (Ct. App.
1979). Defendants also claim a right to reim-
bursement for Rio funds Vito used for personal
expenses; however, they cite no authority for this
argument as required by SCRA 1986, 12-213.
“We assume where arguments in briefs are un-
supported by cited authority, counsel after dili-
gent search, was unable to find any supporting
authority. We therefore will not do this research
for counsel.” In re Adoption of Doe, 100 N.M.
764, 765, 676 P.2d 1329, 1330 (1984) (citations
omitted). We will not review this issue since it
was briefed without cited authority. See id.

{11} Summary judgment is proper as a matter
of law when no genuine issues of material fact
exist. SCRA 1986, 1-056(C) (Cum. Supp. 1989);
Westgate Families v. County Clerk of Inc.
County of Los Alamos, 100 N.M. 146, 148, 667
P.2d 453, 455 (1983). The trial court may enter
a final judgment as to less than all claims pre-
sented, “only upon an express determination that

there is no just reason for delay.” SCRA 1986,
1-054(C)(1). The trial court has discretion to de-
termine whether just reason for delay exists and
its decision will not be disturbed, absent an abuse
of discretion. Navajo Ref. Co. v. Southern
Union Ref. Co., 105 N.M. 616, 617, 735 P.2d
533, 534 (1987); Banquest/First Nat’l Bank v.
LMT, Inc., 105 N.M. 583, 585, 734 P. 2d 1266,
1268 (1987). A trial court abuses its discretion
when its decision is contrary to logic and reason.
Three Rivers Land Co. v. Maddoux, 98 N.M.
690, 694, 652 P.2d 240, 244 (1982), reversed
on other grounds, Universal Life Church
v. Coxon, 105 N.M. 57, 59, 728 P.2d 467, 469
(1986); Newsome v. Farer, 103 N.M. 415, 420,
708 P.2d 327, 332 (1985). As a matter of policy
this court disfavors adjudicative fragmentation
of related legal and factual issues, and piecemeal
appeals. Navajo Ref. Co., 105 N.M. at 617,
735 P.2d at 534; Banquest/First Nat’l Bank,
105 N.M. at 585, 734 P.2d at 1268.

{12} Issues remaining at trial include owner-
ship of Rio’s stock, Gemma and Vincent’s breach
of contract claims, and slander of title. The re-
maining appellate issues are: (1) delivery of the
deed; and (2) ownership of the Northern and Re-
public policies’ proceeds.

I. DELIVERY OF THE DEED

{13} In our view, genuine issues of material
fact exist as to delivery of the deed. The rec-
ord contains conflicting evidence regarding this
issue. There is evidence that Gemma executed
the deed to Rio in exchange for Vito’s promise
to leave her all of his property at his death. The
record also indicates that Vito executed the 1983
will to fraudulently induce Gemma to sign the
deed. In contrast, there is evidence that the par-
ties orally agreed that Vincent would receive
all Rio interests and Gemma would receive all
insurance proceeds. There is evidence that Vito
gave the deed to Vincent, who was at that time
an officer and director of Rio. There is also evi-
dence that Vito physically gave the deed to an
attorney and made contemporaneous statements
that Gemma no longer had any interest in the real
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estate, which he claimed belonged to the corpo-
ration. A question of fact exists as to whether the
deed was delivered.

{14} Gemma further asserts that her execution
and delivery of the deed to Vito was part of an
agreement that Vito would not revoke his 1983
will, leaving Gemma all of his property. Gemma
asserts Vito breached that contract, by revoking
his 1983 will and giving the deed to Vincent and
his attorney.

{15} We note that the law in New Mexico
clearly requires that a contract not to revoke a
will: (1) have its material provisions stated in the
will, (2) be expressly referred to in the will, or
(3) be evidenced in a writing signed by the dece-
dent. NMSA 1978, § 45-2-701(A) (Repl. Pamp.
1989); In re Estate of Vincioni, 102 N.M. 576,
698 P.2d 446 (Ct. App.), cert. denied, 102 N.M.
613, 698 P.2d 886 (1985). Before the alleged
breach of contract not to revoke a will can be
considered, the statutory requirements must be
satisfied. Given these facts, summary judgment
as to delivery of the deed was improper.

II. OWNERSHIP OF THE INSURANCE
POLICIES’ PROCEEDS

{16} We also find that genuine issues of material
fact exist as to ownership of the insurance policies’
proceeds. As stated, the record contains evidence
that the parties may have agreed that Gemma
would accept the Republic and Northern policies’
proceeds, and in exchange, Vincent would own all
Rio’s stock. The Republic proceeds were paid to
Gemma upon Vito’s death. This possible agree-
ment, combined with the other appellate issues
presented, raises a question of fact which would
preclude summary judgment on this issue.

{17} Gemma claims a community property in-
terest in the Northern policies’ proceeds, while
Vincent claims those proceeds as Vito’s named
beneficiary. Before ownership of the proceeds
can be determined, we must decide whether one
spouse may give community property to a third
party, without the other spouse’s consent. We

must also examine spousal management rights
concerning community property.

{18} While we find no New Mexico case di-
rectly on point, we are persuaded to adopt the
rule that payment of life insurance policy pre-
miums with community funds results in a com-
munity property interest in policy proceeds.
See Aetna Life Ins. Co. v. Bunt, 110 Wash. 2d
368, 754 P.2d 993 (1988). In New Mexico either
spouse alone has the power to manage, control,
or dispose of the entire community personal
property, unless one spouse is otherwise des-
ignated. NMSA 1978, § 40-3-14 (Repl. Pamp.
1989). However, the statute alone does not an-
swer the question of whether one spouse alone
may give that community property to a third
party. This question was examined in Barela v.
Barela, 95 N.M. 207, 619 P.2d 1251 (Ct. App.
1980). In Barela the husband acquired an insur-
ance policy, prior to his marriage, and named
his mother as beneficiary. He later married and
then died. His wife claimed a one-half interest in
the policy’s proceeds as community property, on
grounds that community funds paid most of the
policy’s premiums. The Barela court noted that
New Mexico law allowed Barela, as manager of
community personal property, to dispose of com-
munity personal property, both before and after
the Community Property Act of 1973 was en-
acted. See NMSA 1978, § 40-3-6 et seq.; NMSA
1978, § 40-3-14(A) or (B)(1). That court con-
cluded that Barela’s marriage and the community
property law did not invalidate his power to des-
ignate his mother as the policy’s beneficiary.

{19} Other community property jurisdictions
impose a fiduciary duty upon spouses manag-
ing community property. The Washington state
statute controlling management of community
property is similar to New Mexico’s, giving
either spouse the power to manage and dispose
of all personal community property. See Wash.
Rev. Code § 26.16.030 (1987). In applying its
management statute, Washington courts have
held that each spouse owes a fiduciary duty to
the other in the management of the community
assets. In re Marriage of Matson, 107 Wash. 2d
479,730 P.2d 668 (1986). Similarly, in Compton
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v. Compton, 101 Idaho 328, 335, 612 P.2d 1175,
1182 (1980), the Idaho court imposed a fiduciary
duty upon spouses managing community assets,
based on Idaho community property law and the
confidential relationship between spouses.

{20} The state of Texas has also concluded
that disposal of community property by the hus-
band in violation of the wife’s community prop-
erty interest is a constructive fraud. In Carnes
v. Meador, 533 S.W.2d 365, 371 (Tex. Ct. App.
1975), the Texas court stated,

If a spouse disposes of community property
in fraud of the other spouse’s rights, the ag-
grieved spouse has a right of recourse first
against the property or estate of the dispos-
ing spouse; and, if that proves to be of no
avail, then the aggrieved spouse may pur-
sue the proceeds to the extent of her com-
munity interest into the hands of the party
to whom the funds have been conveyed.

{21} The Texas courts have further observed
that a husband may not give his and his wife’s in-
terest in community property to a third person to
work a fraud upon the wife. A husband’s exercise
of dominion and control over a community asset,
in fraud of the wife’s interests, is in effect a gift
of the community property to himself. Martin
v. Moran, 11 Tex. Civ. App. 509, 32 S.W. 904
(1895). “The husband can give his interest in the
community property to another, but he cannot
give his wife’s interest to himself.” Id. at 511,
32 S.W. at 906. (emphasis added).

{22} It appears to be well-settled in California
that when life insurance premiums are paid with
community property funds, the resulting policy
is a community asset. Life Ins. Co. of N. Am.
v. Cassidy, 35 Cal. 3d 599, 676 P. 2d 1050, 200
Cal. Rptr. 28 (1984). The interest of the surviv-
ing spouse may not be defeated by a gift of the
policy proceeds to a third party beneficiary with-
out the spouse’s consent. A spouse who is placed
in this position may recover his or her commu-
nity share in the proceeds. Id. at 602, 676 P.2d at
1053, 200 Cal. Rptr. at 31.

{23} Summarizing the law from other commu-
nity property jurisdictions, we determine the best
rule to be:

(1) each spouse has the power to man-
age and dispose of the community’s per-
sonal property;

(2) subject to a fiduciary duty to the
other spouse; and

(3) absent intervening equities, a gift of
substantial community property to a third
person without the other spouse’s consent
may be revoked and set aside for the bene-
fit of the aggrieved spouse.

{24} In this case, Vito had the power to desig-
nate a beneficiary other than his wife pursuant to
his management powers. However, he could not
exercise that power in violation of his fiduciary
duty to Gemma, in fraud of her rights or to give
community property to himself. We find that ma-
terial issues of fact exist which the trial court must
determine in light of the law discussed above.
Summary judgment was improper on this issue.

{25} We also find these issues inseparably in-
tertwined with those remaining at trial. The par-
ties” breach of contract claims are inseparable
from the ownership claims to the land, Rio’s
stock, and the insurance proceeds. Resolving
these issues separately would conflict with our
policy against fragmenting issues and piecemeal
appeals. We conclude the trial court had good
reason to delay entry of judgment, and it abused
its discretion by entering a partial final summary
judgment on these issues. Accordingly, we re-
verse and remand for a trial on the merits.

{26} IT IS SO ORDERED.

KENNETH B. WILSON,
Justice
WE CONCUR:
DAN SOSA, JR,
Chief Justice
RICHARD E. RANSOM,
Justice
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OPINION
WILSON, Justice.

{1} Manuel T. and Felicita Sanchez (the San-
chezes), defendants-appellants, appeal a trial
court judgment which modified a real estate con-
tract between the Sanchezes and John Lorentzen
(Lorentzen), plaintiff-appellee. The trial court
modified the contract to reflect the court’s finding
that the Sanchezes did not convey full fee simple
title to the property and ordered the Sanchezes to

refund seventy-five percent of the purchase price
to Lorentzen. We reverse.

STATEMENT OF FACTS

{2} On April 9, 1985, the parties entered into
a real estate contract in which Lorentzen bought
and the Sanchezes sold a half-acre parcel of un-
improved real estate for $10,000. The contract
required a $2,500 downpayment and three an-
nual payments of $2,500 at ten-percent annual
interest, and required the Sanchezes to execute a
warranty deed and place it in escrow.

{3} The parties’ agreement was on a printed real
estate contract form which included the follow-
ing additional typed and initialed paragraph:

The Purchaser agrees to commence and
complete as soon as possible a suit to quiet
the title to the property herein conveyed at
his own cost and the Escrow Agent herein
is hereby empowered to insert in the War-
ranty Deed after the wording “more par-
ticularly described as” the full survey
description approved in the Quiet Title De-
cree. It being further provided, however,
that in the event the Quiet Title Suit is pre-
vented from reaching its conclusion within
six months hereof that the Purchaser may
instruct the Escrow Agent to deliver to the
Seller the Special Warranty Deed escrowed
herewith, whereupon the Seller shall im-
mediately pay $2,500.00 to Purchaser.
Otherwise this contract shall remain in full
force and effect. [Emphasis added.]

{4} Lorentzen paid the downpayment and the
first annual payment, totaling $5,000. Lorentzen
did not elect to rescind the contract within the six
month period provided by the contract and sued
to quiet title to the property on October 17, 1985,
eight days after the six month period expired.
Lorentzen joined the Sanchezes as involuntary
plaintiffs in that suit. Lorentzen cured an alleged



Justice Kenneth B. Wilson

title defect by purchasing the interest of third
parties who claimed a fractional interest in the
property, and on October 1, 1986, he obtained a
judgment quieting title in his name. The next day
Lorentzen notified the Sanchezes of his judg-
ment and offered to pay them a token amount for
a quitclaim deed to the property, rather than the
agreed contract price. The Sanchezes moved to
set aside the judgment and on April 2, 1987, the
trial court entered an amended judgment stating
that Lorentzen’s title to the property was subject
to the Sanchezes’ real estate contract.

{5} On May 14, 1987, Lorentzen filed a com-
plaint against the Sanchezes seeking: (1) an
injunction prohibiting the Sanchezes from en-
forcing the contract; (2) modification of the
contractual purchase price and reimbursement
of $2,500 for overpayment of the modified con-
tract price; and (3) $20,000 in damages which
Lorentzen spent purchasing third parties’ inter-
ests in the property, due to the Sanchezes’ breach
of title warranty. The trial court granted the in-
junction on the condition that Lorentzen con-
tinue payments under the original contract into
escrow. The trial court found that the Sanchezes
only owned a one-fourth interest in the property
when the contract was made, and that Lorentzen
paid $20,000 to third parties to cure defects in
the property’s title. The court also found that Lo-
rentzen was not aware of any specific title prob-
lems with the Sanchezes’ property until after the
contract was executed. The parties agreed that
the contract was not ambiguous, fraudulent, or
the result of mistake. The trial court concluded
that the Sanchezes breached their title warranty
and thus, Lorentzen should only pay twenty-five
percent of the purchase price; $2,500. The San-
chezes appeal the trial court’s judgment.

ISSUES

{6} On appeal the Sanchezes claim that sub-
stantial evidence does not support the trial
court’s judgment modifying the contract price
upon its finding that the Sanchezes owned and
conveyed a one-fourth interest in the property.
Lorentzen argues that the Sanchezes breached

title warranties by not delivering full fee simple
title to the property, thus entitling him to a reduc-
tion of the purchase price.

{7} Substantial evidence is that which a rea-
sonable mind might accept as adequate to sup-
port a conclusion. Register v. Roberson Constr.
Co., 106 N.M. 243, 245, 741 P.2d 1364, 1366
(1987). In deciding whether substantial evidence
supports the trial court’s ruling we must deter-
mine whether Lorentzen contracted to assume
the responsibility and costs for curing any title
defects, in lieu of exercising his option to rescind
the contract and obtaining a refund of the pur-
chase price. We find this issue to be dispositive
of this case. In answering this question we exam-
ine the contract’s provisions, which embody the
parties’ intent. Boatright v. Howard, 102 N.M.
262, 694 P.2d 518 (1985). “In construing the
terms of the contract, each part of the contract
is to be accorded significance according to its
place in the contract so as to ascertain and give
effect to the intentions of the parties.” Brooks v.
Tanner, 101 N.M. 203, 206, 680 P.2d 343, 346
(1984). “[W]here there is inconsistency in a con-
tract, matter deliberately added by the parties to
the contract form must prevail.” 17A C.J.S. Con-
tracts § 310 (1963). See also NLRB v. Boyer
Bros., 448 F.2d 555, 560 (3d Cir. 1971), cert.
denied, Boyer Bros. v. NLRB, 409 U.S. 878,
93 S.Ct. 132,34 L. Ed. 2d 132 (1972).

{8} The real estate contract gave Lorentzen six
months to conclude a suit to quiet title to the prop-
erty. If the property’s title was defective Lorentzen
could cure any title defects at his own cost and
amend the deed to describe the actual property in-
terest conveyed or he could rescind the contract
and recover his purchase price payments.

{9} Lorentzen asserts that the Sanchezes
breached the warranty deed covenants. Such
covenants include the warranty that ““‘the grantor
* * * has good right to sell and convey the
[granted premises] * * *” NMSA 1978, § 47-
1-37. This warranty was included in the contract
form. However, the parties deliberately added to
the contract the typed paragraph noted above,
in which Lorentzen agreed to quiet title to the
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property at his own expense or opt to rescind the
contract within six months. Under the law stated
above, this language must take precedence over
that in the contract form.

{10} “New Mexico * * * has a strong public
policy of freedom to contract that requires en-
forcement of contracts unless they clearly contra-
vene some law or rule of public morals.” United
Wholesale Liquor Co. v. Brown-Forman Dis-
tillers Corp., 108 N.M. 467, 471, 775 P.2d 233,
237 (1989). A purchaser of real estate may waive
title defects by falling to object to them at clos-
ing, when the contract provides the purchaser
with the option of waiving any title defects or
rescinding the contract. See Jones v. Dickens,
394 F.2d 233 (10th Cir. 1968).

{11} The record indicates that Lorentzen was
a licensed real estate broker who had a real es-
tate company. He personally negotiated this con-
tract with the Sanchezes and bought the Sanchez
property and adjoining property as part of a plan
to develop a seventeen-acre tract. The contract
itself shows that Lorentzen was aware that the
Sanchez property was not without title problems.
Lorentzen elected to clear title at his own cost,

thereby waiving his right of rescission and reim-
bursement, as well as his right to challenge the
title conveyed. See id.

CONCLUSION

{12} The Sanchezes had no duty to perfect the
property’s title, as Lorentzen contracted to as-
sume that burden. Without a duty there can be
no breach. As Lorentzen received everything he
bargained for, the district court erred in reducing
the contract price. Accordingly, we reverse and
remand to the trial court to enter judgment con-
sistent with this opinion.

{13} ITIS SO ORDERED
KENNETH B. WILSON,
Justice
WE CONCUR:

JOSEPH F. BACA,
Justice

SETH D. MONTGOMERY,
Justice
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OPINION
WILSON, Justice.

{1} The court of appeals certified this matter to
us, pursuant to NMSA 1978, Section 34-5-14(C)
(Repl. Pamp. 1981), to clarify the elements re-
quired to prove a completed forgery. We deter-
mine: (1) whether the crime of forgery requires
physical delivery, the passage of interests to a
holder, or delivery and the passing of interests
to a holder; (2) if physical delivery is sufficient,

whether the delivery must be accepted; and (3)
if delivery is not sufficient, whether the com-
mon law crime of uttering is included in NMSA
1978, Section 30-16-10(B) (Repl. Pamp. 1984).
We conclude that either physical delivery or the
passing of an interest, whether accepted or not, is
sufficient to complete the crime of forgery. Given
our holding, we need not address the third issue
presented.

BACKGROUND

{2} This case arose from the following facts.
On December 18, 1986, Martha Ruffins (Ruf-
fins), defendant-appellant, and three male com-
panions visited an Allsups store and asked the
night clerk, Pauline Halley (Halley), for direc-
tions. The four left the store and later returned.
During the second visit Halley scolded Ruffins
for walking behind the counter area, which was
prohibited to customers. The four then left the
store. After Ruffins’s second visit Halley noticed
her purse, which contained her checkbook, was
missing and called the police.

{3} On December 19, 1986, Ruffins and her
companions visited Cook’s Truck Stop (Cook’s).
Ruffins handed the cashier, June Sonnemaker
(Sonnemaker), a two-party check to cash. Ruf-
fins’s companions indicated that she wanted to
cash the check to pay for gas while they waited
for food at the restaurant. The check, drawn from
Daniel and Pauline Halley’s account, was payable
to Ruffins for $80 and was signed “Mrs. Pauline
Halley.” Ruffins insisted that Sonnemaker cash the
check, claiming she knew the restaurant’s cook
and had identification. Sonnemaker refused to cash
the check, gave it back to Ruffins and canceled the
foursome’s food order. The four then left Cook’s,
presumably taking the forged check with them.

{4} Ruffins was charged with forgery and lar-
ceny under $100, based on these events. A jury
acquitted Ruffins of the larceny charge, but con-
victed her of forgery. Ruffins was sentenced to
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one year imprisonment, to be served concur-
rently with a one year habitual offender enhance-
ment, and two years suspended. Ruffins appealed
her conviction and sentence to the court of ap-
peals, which then certified this matter to us to
resolve conflicts in New Mexico’s legal require-
ments for a completed forgery.

ISSUES

{5} On appeal Ruffins claims: (1) her acts con-
stituted attempted forgery and her counsel’s fail-
ure to request such a jury instruction rendered
him ineffective; and (2) the State’s failure to in-
troduce the forged check precluded her convic-
tion. We examine each issue in turn.

I. FORGERY

(A) Statutory Elements of Forgery
Under our statute, forgery consists of:

A. falsely making or altering any signa-
ture to, or any part of, any writing pur-
porting to have any legal efficacy with
intent to injure or defraud; or

B. knowingly issuing or transferring
a forged writing with intent to injure or
defraud.

NMSA 1978, § 30-16-10 (Repl. Pamp. 1984)
(emphasis added). New Mexico Uniform Jury
Instruction SCRA 1986, 14-1644, defines “is-
suing or transferring” as knowingly giving or
delivering a false instrument to a victim, with
intent to injure, deceive or cheat. A commit-
tee commentary to this instruction states that it
contains all the elements of forgery and requires
the jury to determine only physical delivery. The
commentary also notes that the court of appeals,
relying on Uniform Commercial Code (UCC)
definitions of the forgery statute’s terms, has held
that forgery additionally requires an “issuing or
transfer of an interest and not merely a physical
transfer.” See also State v. Linam, 90 N.M. 729,
730, 568 P.2d 255, 256 (Ct. App.), cert. denied,

91 N.M. 3, 569 P.2d 413 (1977); State v. Tooke,
81 N.M. 618, 619, 471 P.2d 188, 189 (Ct. App.
1970).

(B) New Mexico Case Law

{6} Several New Mexico cases construe our
forgery requirements. In State v. Tooke the court
of appeals upheld a conviction of attempted forg-
ery where the defendant presented a forged check
to a clerk to cash, and the clerk told the defendant
the check must be “okayed.” The defendant then
physically gave the check to the “okayer,” who
held the check while calling “Safety Check” to
verify its validity. The “okayer” then refused to
cash the check. See Tooke, 81 N.M. 618, 471 P.2d
188 (1970).

{7} Inapplying the forgery statute to these facts,
the court interpreted the statute’s terms “issuing”
and “transferring” to “encompass a delivery to
one who is a holder with the passing of interests
from one to another.” Id. at 619, 471 P. 2d at 189.
In interpreting the forgery statute, the court relied
on the following UCC definitions:

(1) “issue” is “the first delivery of an in-
strument to a holder,” NMSA 1978, Sec-
tion 55-3-102(1)(a);

(2) “delivery is a “voluntary transfer of
possession,” NMSA 1978, Section 55-1-
201(14) (Cum. Supp. 1989);

(3) A check’s “holder” is one who has le-
gally acquired its possession by indorsement
or delivery, NMSA 1978, Section 55-1-201
(20) (Cum. Supp. 1989); and

(4) A “transfer” occurs when an instru-
ment vests the transferor’s rights in the
transferee, NMSA 1978, Section 55-3-
201(1).

{8} Based on the above considerations, the
court of appeals concluded that the defendant’s
physical transfer of the check to the “okayer”
did not pass any interests in the check. Thus,
the crime of forgery was incomplete and the
defendant was properly convicted of attempted

forgery.
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{9} Seven years later in State v. Linam,
90 N.M. 729, 730, 568 P.2d 255, 256 (Ct. App.),
cert. denied, 91 N.M. 3, 569 P.2d 413 (1977),
the court of appeals upheld a defendant’s forg-
ery conviction on facts similar to those in
Tooke. In Linam, the defendant physically gave
a forged check to a bank teller to cash. The teller
questioned the check’s validity and took it to her
supervisor. The supervisor compared the payor’s
indorsement on the check with that on the sig-
nature card, and concluded they did not match.
The police were then called and arrested the
defendant. The defendant argued that the evi-
dence only supported a conviction for attempted
forgery, since the facts in his case were indis-
tinguishable from those in Tooke. The court of
appeals disagreed and reasoned that in this case
“interests” passed to the teller, who had imme-
diate authority to cash the check; whereas in
Tooke, the check was referred to an “okayer” as
a preparatory step to cashing the check. The fact
that the teller referred the check to her supervi-
sor did not convert the forgery into an attempt.
Thus, the defendant was properly convicted of

forgery.

{10} Judge Sutin, specially concurring in
Linam, determined that the court’s distinction
between Tooke and Linam was “a distinction
without a difference.” In his view, the defendants’
actions in these two cases were virtually identical
and both defendants should be guilty of the same
offense. Judge Sutin reasoned that Tooke was
overruled by the jury instruction requiring the jury
to determine only physical delivery, and a transfer
of interests was not required to prove forgery. See
Linam, 90 N.M. at 731, 568 P.2d at 257.

(C) Clarification

{11} In our view, a forgery is completed when
a defendant possessing the requisite intent: (1)
falsely makes or alters a writing which purports
to have legal efficacy; (2) physically delivers
a forged writing; or (3) passes an interest in a
forged writing. See NMSA 1978, § 30-16-10(B)
(Repl. Pamp. 1984). Only the second and third
methods of forgery are at issue in this case.

(1) Delivery

{12} Under our statute, physical delivery of a
forged instrument is sufficient to constitute “is-
suing or transferring” a forged instrument and
no “interests” need pass. Section 30-16-10(B)
clearly states that a forger may either issue or
transfer a forged writing. We agree with Judge
Sutin that the defendants’ actions in Tooke and
Linam are indistinguishable and the crimes in
each case should be the same. We further agree
that Ruffins’s actions in the present case are in-
distinguishable from those of the defendants in
Tooke and Linam. In each case the defendant
physically delivered a forged instrument to an-
other for cashing, but the prospective cashiers
refused to cash the check.

{13} The court of appeals’ requirement that in-
terests must pass to complete a forgery appears to
be based on the UCC’s definition of “transfer” as
an occurrence which vests the transferor’s rights
in the transferee. See NMSA 1978, § 55-3-201(1).
By requiring both delivery and the passing of
an interest, the court effectively substitutes the
word and for or in the statutory phrase “issuing
or transferring.” See § 30-16-10(B). “The word
‘or’ is given a disjunctive meaning unless the
context of the statute demands otherwise.” Public
Serv. Co. v. New Mexico Pub. Serv. Comm’n,
106 N.M. 622, 624, 747 P.2d 917, 919 (1987).

{14} While examination of the UCC defini-
tions is illuminating, in a criminal case it is even
more important that a person of ordinary intel-
ligence have adequate warning of what conduct
is forbidden. When a statute does not define its
terms, general rules of statutory construction dic-
tate that we interpret those terms in the common,
ordinary sense. United States v. Mayberry,
774 F.2d 1018, 1020 (10th Cir. 1985), super-
seded on other grounds, 18 U.S.C. § 3013(d)
(1988); United States v. Austin, 614 F. Supp.
1208, 1218 n. 66 (D.N.M. 1985); Security Es-
crow Corp. v. Taxation & Revenue Dep’t,
107 N.M. 540, 543, 760 P.2d 1306, 1309 (Ct.
App. 1988). Here the court of appeals, rather
than the legislature, specifically defined the
terms “issue” and “transfer”; thus, we look to
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the ordinary meanings of these words. “Issue” is
ordinarily defined as the act of giving out, mak-
ing available, or offering for action or distribu-
tion. See Webster’s Third New International
Dictionary 1201 (1971). “Transfer” is ordinar-
ily defined as “the conveyance of right, title, or
interest.” Id. at 2427. Such definitions of these
terms are not only consistent with those of the
UCC, but accurately reflect the ordinary mean-
ings of those terms as understood by persons of
common intelligence.

{15} Applying these definitions to our statute, a
defendant issues a forged writing when he or she
knowingly physically delivers the false instru-
ment, offers the false instrument, or otherwise
makes the false instrument available for action.
A defendant transfers a forged writing when he
or she knowingly conveys an interest contained
in the false instrument. For instance, a stock cer-
tificate may be forged to indicate a false owner.
The false owner could then transfer the owner-
ship of the forged stock by a written assignment.
Although the forged certificate itself would not
be physically delivered to the party to be de-
frauded, the assignment of ownership would be
a transfer of interest in a forged instrument, and
the crime of forgery would be complete.

{16} Therefore, a defendant may issue or trans-
fer a forged writing either by a physical deliv-
ery of the forged instrument for action by a third
party or by passing an interest in the forged in-
strument to a third party. Accordingly, we over-
rule Tooke and Linam to the extent they conflict
with this opinion.

(2) Acceptance of Delivery

{17} Forgery is complete when the false in-
strument is issued or transferred with the req-
uisite intent, regardless of its acceptance. State
v. Garcia, 26 N.M. 70, 72, 188 P. 1104 (1920);
37 C.J.S. Forgery § 3 (1943). Our forgery statute
does not require that the defendant gain, or that
the prospective victim experience a loss or injury
to complete the crime. See Linam, 90 N.M. at
730, 568 P.2d at 256. A prospective victim’s re-
fusal to accept a forged check, does not change

the fact that the defendant offered it for action as
genuine. In that situation, the defendant’s actions
would constitute forgery rather than an attempt.
Thus, we conclude that acceptance of a forged
instrument is unnecessary to complete the crime
of forgery. We overrule State v. Lopez, 81 N.M.
107, 464 P.2d 23 (Ct. App. 1969), cert. denied,
81 N.M. 140, 464 P.2d 559 (1970), to the extent
it suggests otherwise.

{18} Under our forgery statute, as clarified,
Ruffins’s actions constituted the completed crime
of forgery and she was not entitled to a jury in-
struction for attempted forgery. Ruffins was not
denied effective assistance of counsel. Having
found that physical delivery is sufficient to com-
plete the crime of forgery, we need not address
whether our forgery statute encompasses uttering.

II. FAILURE TO INTRODUCE THE
FORGED CHECK

{19} Ruffins next contends that the prosecution’s
failure to enter the forged check into evidence at
trial precludes her conviction for the offense. Ruf-
fins relies on Woods v. State, 142 Tex. Crim. 569,
155 S.W.2d 615 (1941) to support her position. In
Woods, the check was available, the State marked
it as an exhibit, and a witness identified it. How-
ever, the State did not formally introduce the check
into evidence, as Texas law required.

{20} New Mexico law allows proof of a ma-
terial fact by circumstantial evidence and infer-
ence. State v. Brown, 100 N.M. 726, 676 P.2d
253 (1984). Thus, a forged check proven by these
means need not be introduced into evidence. In
this case the forged check was returned to Ruffins
and was not available at trial. However, Sonne-
maker’s description of the check’s contents was
sufficient proof under New Mexico law. Adopt-
ing the Texas rule would preclude convicting all
forgers wise enough to regain possession of their
forged checks when potential victims refused to
cash them. We conclude that the State’s failure
to introduce the forged check at trial did not pre-
clude Ruffins’s conviction for forgery. We affirm
Ruffins’ conviction and sentence.
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{21} IT IS SO ORDERED RICHARD E. RANSOM,
Justice
KENNETH B. WILSQN, JOSEPH F. BACA,
Justice .
Justice
WE CONCUR: SETH D. MONTGOMERY,
DAN SOSA, JR., Chief Justice

Justice
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OPINION
MONTGOMERY, Justice.

{1} In the trial of a criminal case, after jeopardy
attaches,' one of three outcomes is possible: The
trial may be completed and the defendant acquit-
ted; the trial may be completed and the defendant
convicted; or the trial may not be completed at all,
in which case it will have been aborted by some
ruling of the trial court. In the first situation, it has

! Jeopardy attaches in a jury trial when the jury is empaneled
and sworn; it attaches in a bench trial when the court begins
to hear evidence. Serfass v. United States, 420 U.S. 377,
388,95 S. Ct. 1055, 1062, 43 L. Ed. 2d 265 (1975); State v.
James, 93 N.M. 605, 606, 603 P.2d 715, 716 (1979).

been settled for almost a century that the Double
Jeopardy Clause of the United States Constitu-
tion? precludes further prosecution of the defen-
dant. United States v. Ball, 163 U.S. 662, 669,
16 S. Ct. 1192, 1194, 41 L. Ed. 300 (1896). Ball
also firmly established that, in the second situa-
tion, reprosecution of the defendant is not barred
if his or her conviction is set aside on appeal.
Id. at 671-72, 16 S. Ct. at 1195.3 The third situ-
ation has presented great difficulty for the courts;
sometimes, depending on the reasons for the trial
court’s aborting the trial, double jeopardy will pre-
clude a retrial; sometimes it will not.*

{2} This case is one of those falling into the
third category. The defendant’s trial was aborted
during the testimony of the county’s first witness
when the trial court ruled that his arrest had been
illegal and that all evidence in support of the
charge had to be suppressed. The court dismissed
the charge and the state appealed to the court of
appeals. The court of appeals dismissed the ap-
peal, holding that the Double Jeopardy Clause
barred further prosecution.> We granted certiorari

2 U.S. Const. amend. V (. . . nor shall any person be subject
for the same offense to be twice put in jeopardy of life or limb
* * *7) The corresponding provision in the New Mexico
Constitution is N.M. Const. art. II, § 15. The Double Jeopardy
Clause applies to the states through the fourteenth amend-
ment. Benton v. Maryland, 395 U.S. 784, 794, 89 S. Ct.
2056, 2062, 23 L. Ed. 2d 707 (1969). We have held that the
New Mexico provision should be interpreted in the same way
as the federal clause. State v. Rogers, 90 N.M. 604, 566 P.2d
1142 (1977).

3 However, if the defendant’s appeal is successful because
the prosecution’s evidence was insufficient to convict, double
jeopardy prevents a retrial. Burks v. United States, 437 U.S.
1,98 S. Ct. 2141, 57 L. Ed. 2d 1 (1978).

4 See United State v. Scott, 437 U.S. 82, 92-95, 98 S. Ct.
2187,2194-96, 57 L. Ed. 2d 65 (1978).

> When further prosecution is barred by double jeopardy, an
appeal by the state, which if successful would lead to repros-
ecution, will be dismissed. See e.g, Smalls v. Pennsylvania,
476 U.S. 140, 145, 106 S. Ct. 1745, 1749, 90 L. Ed. 2d 116
(1986); United States v Jorn, 400 U.S. 470, 476, 91 S. Ct.
547,552,27 L. Ed. 2d 543 (1971). See also United States v.
Scott, 437 U.S. 82, 98 S. Ct. 2187, 57 L. Ed. 2d 65 (1978)
(judgment of acquittal may not not be appealed); State v.
Mares, 92 N.M. 687, 594 P.2d 347 (Ct. App. 1979) (court of
appeals cannot review acquittal); NMSA 1978, § 39-3-3(C)
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and now reverse the court of appeals, remanding
to the district court for trial.

{3} In the early morning hours of January 27,
1987, a police officer in Los Alamos observed
defendant, at a point near the Los Alamos-Santa
Fe County line, running a stop sign and driving
with an inoperative tail light. The officer pursued
defendant with emergency lights flashing, and de-
fendant drove across the county line a short dis-
tance into Santa Fe County. There he stopped; and
the officer, after observing his behavior, adminis-
tered a field sobriety test and placed him under
arrest. Defendant was cited for driving while in-
toxicated and later tried in Los Alamos Municipal
Court, where he was convicted. He then appealed
to the district court in a trial de novo.

{4} At trial, the county first called the arrest-
ing officer. His testimony was interrupted by a
defense motion to suppress all evidence result-
ing from the arrest on the ground that the arrest
was illegal under the Fresh Pursuit Act, NMSA
1978, Sections 31-2-1 to -8 (Repl. Pamp. 1984).
Defense counsel questioned the officer on voir
dire, establishing the fact that the arrest occurred
in Santa Fe County. The evidence in support of
the DWI charge consisted of the officer’s obser-
vations, the field sobriety test, and a breath test.
Defense counsel submitted a trial brief seeking
suppression of the evidence and dismissal of the
charge of driving while intoxicated. The trial
judge heard oral argument, following which he
granted the motion to suppress and to dismiss
and later entered a written decision containing
these rulings:

(no appeal shall be taken by state where Double Jeopardy
Clause prohibits further prosecution). Cf. Serfass v. United
States, 420 U.S. 377, 95 S. Ct. 1055, 43 L. Ed. 2d 265 (1975)
(government appeal from pre-trial order not barred since
jeopardy had not attached); United States v. Wilson, 420
U.S. 332,95 S. Ct. 1013, 43 L. Ed. 2d 232 (1975) (govern-
ment appeal from postverdict ruling not barred; double jeop-
ardy not implicated where no dancer of subjecting defendant
to second trial).

6.  Defendant’s arrest by Officer Da-
vis and all fruits of that arrest, inlcuding
[sic] [including] statements made by the
defendant, testimony concerning observa-
tions of the defendant made by the officer,
testimony concerning field sobriety tests
administered to Defendant by the officer
and testimony or documentary evidence
concerning the results of any chemical or
breath tests are inadmissible as fruits of the
illegal arrest, and should be suppressed.

7. The charge of driving while intoxi-
cated and the charge of running a stop sign
should be dismissed because the arrest of
Defendant was illegal and all evidence in
support thereof has been suppressed.

{5} The county appealed to the court of ap-
peals. While the appeal was pending, the court
of appeals decided another case involving simi-
lar facts, ruling that the Fresh Pursuit Act did not
authorize an officer deputized in one county to
pursue a suspect into another county and arrest
him there for DWI. On certiorari, we reversed
this ruling and held that an arrest under these
circumstances is valid under the Fresh Pursuit
Act. Incorporated County of Los Alamos v.
Johnson, 108 N.M. 633, 776 P.2d 1252 (1989).
In that case the defendant had been convicted by
the trial court, so the result of this Court’s review
was simply to reinstate the conviction. 108 N.M.
at 635, 776 P.2d at 1254. In the present case,
however, the defendant’s trial had not been con-
cluded; accordingly, the county on appeal sought
to have the district court’s dismissal of the charge
reversed and to have the case remanded for trial.

{6} Tapia moved to dismiss the appeal on
double jeopardy grounds. The court of appeals
granted the motion holding, in a two-to-one de-
cision, that the constitutional prohibition against
double jeopardy barred further proceedings. The
court reasoned, relying on Smalis v. Pennsylva-
nia, 476 U.S. 140, 106 S. Ct. 1745, 90 L. Ed. 2d
116 (1986), and Sanabria v. United States, 437
U.S. 54,98 S. Ct. 2170, 57 L. Ed. 2d 43 (1978),
that the district court’s dismissal constituted an
“acquittal.” In his opinion for the court, Judge
Hartz said:
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The district court’s ruling was as much a
determination of the facts in this case as
is a directed verdict in a civil case result-
ing from the failure of a plaintiff to offer
any admissible evidence on an element of
the cause of action * * *. The prosecution
had no admissible evidence to convict de-
fendant; so it failed to satisfy its burden of
proof. An acquittal is nothing more than
a determination that the prosecutor has
failed to meet the burden of proof.

Dissenting, Chief Judge Bivins took the view,
in reliance on United States v. Scott, 437 U.S.
82,98 S. Ct. 2187, 57 L. Ed. 2d 65 (1978), and
United States v. Martin Linen Supply Co.,
430 U.S. 564, 97 S. Ct. 1349, 51 L. Ed. 2d 645
(1977), that the trial court’s dismissal was not an
acquittal because it was not an adjudication of
defendant’s factual guilt or innocence; it was in-
stead a ruling on a question of law and one that,
moreover, the defendant himself had procured
through his motion to abort the trial.

{7} We granted certiorari to resolve these con-
flicting views and to provide our own input into
the confusing welter of cases that suffuse this
area of double-jeopardy jurisprudence.®

1T

{8} We think that Judge Bivins had the better of
the analysis. Despite the court of appeals’ state-
ment, the district court’s ruling was not a deter-
mination of the facts in the case and, while it may
have had the same effect insofar as the defendant
was concerned, it was quite unlike a directed ver-
dict in which the plaintiff or the state fails to offer
sufficient evidence to satisfy its burden of proof.
The trial court’s ruling was in no sense a decision

¢ See Burks v. United States 437 U.S. at 9,98 S. Ct. at 2146:
“The Court’s holdings in this area * * * can hardly be charac-
terized as models of consistency and clarity.” See also United
States v. DiFrancesco, 449 U.S. 117, 127, 101 S. Ct. 426,
66 L. Ed. 2d 328 (1980): “That its [i.e., the Double Jeopardy
Clause] application has not proved to be facile or routine is
demonstrated by acknowledged changes in direction or in
emphasis.”

on the quantum of proof offered by the county,
on its probative value, on the credibility of the
evidence, or on any other question relating to the
sufficiency of the county’s case; it was purely and
simply a ruling on the legality of defendant’s ar-
rest and the consequent admissibility vel non of
the prosecution’s evidence. The charge of DWI
was dismissed, not because of an insufficiency
of evidence to prove that defendant was guilty
beyond a reasonable doubt, but because “the ar-
rest of Defendant was illegal and all evidence in
support thereof ha[d] been suppressed.” Thus, the
court of appeals was simply wrong when it said,
later in its opinion, that “the basis of the dismissal
was factual innocence;” the basis of the dismissal
was that all evidence in support of the charge had
been suppressed (albeit, as we now know, incor-
rectly). For this reason, the decision in Smalis v.
Pennsylvania—that a defendant who demurs to
the evidence as “insufficient to establish his fac-
tual guilt” has been acquitted, 476 U.S. at 144,
106 S. Ct. at 1744—is inapposite to this case.

{9} In this area of the law, as in many others,
characterizations and labels abound. What was
the trial court’s “dismissal,” really? Was it really
an “acquittal”’—in which case the interdictions of
Smalis and Sanabria absolutely prohibit retrial
(and hence mandate dismissal of the appeal)—
or was it, really, the “functional equivalent™ of
a mistrial requested by the defense, in which
“the Double Jeopardy Clause is not offended by
a second prosecution.” United States v. Scott,
437 U.S. at 93, 98 S. Ct. at 2195 (citing United
States v. Jorn, 400 U.S. 470, 485, 91 S. Ct. 547,
557, 27 L. Ed. 2d 543 (1971)). Or was it, really,
not the equivalent of a mistrial but a “termina-
tion” of the trial in defendant’s favor before any
determination of factual guilt or innocence, like
the dismissal for preindictment delay in Scott,
437 U.S. at 94-95, 98 S. Ct. at 2195-96?

{10} In Scott, the midtrial dismissal for prein-
dictment delay was held not to bar further pros-
ecution, and the distinction referred to above

7 Cf. Serfass, 420 U.S. at 392, 95 S. Ct. at 1064 (dismissal of
indictment before trial not functional equivalent of acquittal
on the merits).
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between an acquittal for insufficient evidence
and a termination of the trial on a basis unrelated
to factual guilt or innocence was firmly recog-
nized.

We think that in a case such as this
the defendant, by deliberately choosing
to seek termination of the proceedings
against him on a basis unrelated to factual
guilt or innocence of the offense of which
he is accused, suffers no injury cognizable
under the Double Jeopardy Clause if the
Government is permitted to appeal from
such a ruling of the trial court in favor of
the defendant.

Scott, 437 U.S. at 98-99, 98 S. Ct. at 2198. The
Court relied on the definition of “acquittal” pro-
vided in United States v. Martin Linen Supply
Co.,430 U.S. at 571,97 S. Ct. at 1354:

[A] defendant is acquitted only when “the
ruling of the judge, whatever its label, ac-
tually represents a resolution [in the de-
fendant’s favor] correct or not, of some or
all of the factual elements of the offense
charged.”

Scott, 437 U.S. at 97, 98 S. Ct. at 2197 (brackets
in original).

{11} Out of the distinction in Scott and Sma-
lis between acquittals for “evidentiary insuffi-
ciency” and dispositions for some other reason
has crept another label: reversals for “trial error.”
On the same day that the Supreme Court decided
Scott it handed down Burks v. United States,
437U.S.1,98S. Ct. 2141,57 L. Ed. 2d 1 (1978),
in which it said:

[R]eversal for trial error, as distinguished
from evidentiary insufficiency, does not
constitute a decision to the effect that the
government has failed to prove its case. As
such, it implies nothing with respect to the
guilt or innocence of the defendant. Rather,
it is a determination that a defendant has
been convicted through a judicial process
which is defective in some fundamental

respect, e.g., incorrect receipt or rejection
of evidence, incorrect instructions, or pros-
ecutorial misconduct.

437 U.S. at 15, 98 S. Ct. at 2149. To these ex-
amples of a defective judicial process the Court
might have added preindictment delay (Scott), an
improperly drafted information (Lee v. United
States, 432 U.S. 23, 97 S. Ct. 2141, 53 L. Ed.
2d 80 (1977),% and an involuntary plea of guilty
(United States v. Tateo, 377 U.S. 463, 84 S. Ct.
1587, 12 L. Ed. 2d 448 (1964)). Especially note-
worthy in the present case was the classification
in Burks of the “incorrect receipt or rejection of
evidence” as “trial error.” The current viability
of this classification is indicated in the relatively
recent case of Lockhart v. Nelson, 488 U.S.
33, 109 S. Ct. 285, 102 L. Ed. 2d 265 (1988),
in which the Court held that, where a reviewing
court sets aside a defendant’s conviction because
evidence essential to the conviction was erro-
neously admitted, the Double Jeopardy Clause
does not preclude a retrial:

Burks was careful to point out that a
reversal based solely on evidentiary insuf-
ficiency has fundamentally different impli-
cations, for double jeopardy purposes, than
a reversal based on such ordinary “trial er-
rors” as the “incorrect receipt or rejection
of evidence.” * * * While the former is in
effect a finding “that the government has
failed to prove its case” against the defen-
dant, the latter “implies nothing with re-
spect to the guilt or innocence of the defen-
dant,” but is simply “a determination that
[he] has been convicted through a judicial
process which is defective in some funda-
mental respect.”

488 U.S. at 33, 109 S. Ct. at 290, 102 L. Ed. 2d
at 273 (quoting Burks, 437 U.S. at 14-16, 98 S.
Ct. at 2148-50) (brackets and emphasis in origi-
nal). See also Palmer v. Grammer, 863 F.2d

8 See also Illinois v. Somerville, 410 U.S. 458, 98 S. Ct.
1066, 35 L. Ed. 2d 425 (1973) (“fatally deficient” indict-
ment).



New Mexico Commemorative Appellate Reports

588 (8th Cir. 1988) (discussing Burks and Lock-
hart).

{12} Thus, Lockhart carries forward the dis-
tinction recognized in Smalis, Scott and Burks
between an acquittal for evidentiary insufficiency
(i.e., failure of the prosecution to offer sufficient
evidence to satisfy the trier of fact beyond a
reasonable doubt) and a midtrial termination in
favor of the accused based on a fundamental de-
fect in the judicial process such as incorrect (in
some critical respect) receipt or rejection of evi-
dence. In the present case—the court of appeals’
conclusions to the contrary notwithstanding—
the trial court’s ruling was not one based on evi-
dentiary insufficiency but rather was based on
the complete exclusion of all evidence offered
by the prosecution because of an erroneous in-
terpretation of the statute under which defendant
was arrested. We believe that this is the kind of
“trial error” for which the county can appeal and
after which, if the appeal is successful, the de-
fendant can be retried. See People v. Greer, 91
Mich. App. 18, 282 N.W.2d 819 (1979) (retrial
not barred after reversal of midtrial dismissal
based on improper search, because dismissal was
unrelated to factual guilt or innocence and there-
fore defendant had been neither acquitted nor
convicted). Contra, United States v. Baptiste,
832 F.2d 1173 (9th Cir. 1987).°

{13} To some extent, and even though the
United States Supreme Court has not so ruled,
the statements in Burks and Lockhart might
appear to represent a relaxation of the vigorous
pronouncements in Sanabria that:

° We might agree in the abstract with the dissent that
“[a] ruling on the factual elements of a case often times can-
not be easily disentangled from . . . trial procedures.” How-
ever, in this case we find that the procedural necessity to abort
the trial arose with the court’s ruling on the preliminary sup-
pression issue and prior to any putative determination of the
sufficiency of the evidence on the merits. Any comments by
the court on the sufficiency of the evidence therefore were
surplusage; there were no findings to make, no discretion to
be exercised. The fact that the court entered such findings
cannot be determinative any more than the court’s denomina-
tion of its action as a dismissal rather than an acquittal. For
this reason, we believe Baptiste to have been wrongly de-
cided.

[W]hen a defendant has been acquitted at
trial he may not be retried on the same of-
fense, even if the legal rulings underlying
the acquittal were erroneous.

437 U.S. at 64, 98 S. Ct. at 2179; see also id. at
69, 98 S. Ct. at 2181; and in Arizona v. Wash-
ington, 434 U.S. 497, 98 S. Ct. 824, 54 L. Ed. 2d
at 717 (1978), that:

The public interest in the finality of crimi-
nal judgments is so strong that an acquitted
defendant may not be retried even though
“the acquittal [is] based upon an egre-
giously erroneous foundation.”

434 U.S. at 503, 98 S. Ct. at 829 (quoting Fong
Foo v. United States, 369 U.S. 141, 143, 82 S.
Ct. 671, 672, 7 L. Ed. 2d 629 (1962)).

{14} But it will be observed that in Sanabria
and Fong Foo there was an actual judgment of
acquittal. This, perhaps, goes to show that, in
this area at least, labels do have some constitu-
tional significance.!® The policy against allowing
the state to appeal from a judgment of acquittal,
and against allowing retrial of the accused after
such a judgment, is so strong that it simply will
brook no relaxation, whether or not there has
been a “trial error” or other defect in the process
leading to the judgment. Once an accused is ac-
tually, and in express terms, acquitted by a court,
the finality of that judgment will not yield to any
attempts to dilute it.

III.

{15} Still, labels and rubrics, while they may
facilitate analysis and help square the result in
a particular case with controlling precedents,
ultimately fail to provide a satisfactory expla-
nation for a given result. A better explanation,
perhaps, may be found in the policies served by

19 However, according to the Supreme Court, the word “ac-
quittal” has no “talismanic quality” for purposes of the Dou-
ble Jeopardy Clause. Serfass, 420 U.S. at 392, 95 S. Ct. at
1064.
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the Double Jeopardy Clause and in the policies
underlying the rules that deny it application in all
circumstances.

{16} The purposes of the Clause are set out
in this oft-quoted passage in Green v. United
States, 355 U.S. 184, 187-88, 78 S. Ct. 221, 223-
24,2 L. Ed. 2d 199 (1957):

The underlying idea, one that is deeply
ingrained in at least the Anglo-American
system of jurisprudence, is that the State
with all its resources and power should
not be allowed to make repeated attempts
to convict an individual for an alleged of-
fense, thereby subjecting him to embar-
rassment, expense and ordeal and com-
pelling him to live in a continuing state of
anxiety and insecurity, as well as enhanc-
ing the possibility that even though inno-
cent he may be found guilty.

To the three goals articulated in this passage—
enabling an accused to escape embarrassment,
expense and ordeal, to be free from anxiety and
insecurity, and to reduce the possibility of an
unjust conviction—may be added a fourth: to
protect the defendant’s” valued right to have his
trial completed by a particular tribunal.”” United
States v. Jorn, 400 U.S. at 484, 91 S. Ct. at 557
(quoting Wade v. Hunter, 336 U.S. 684, 689,
69 S. Ct. 834, 837, 93 L. Ed. 974 (1949)). This
interest of the accused may be subsumed in one
or more of the three noted in Green, but it has
often been singled out by the Supreme Court (or
one or more of its Justices dissenting on a partic-
ular occasion) as deserving of protection under
the Double Jeopardy Clause.

{17} Still another formulation is “the impor-
tance to the defendant of being able, once and
for all, to conclude his confrontation with society
through the verdict of a tribunal he might believe
to be favorably disposed to his fate.” United
States Jorn, 400 U.S. at 486, 91 S. Ct. at 558.
Much of the policy—not all, to be sure—behind
the Double Jeopardy Clause is thus simply to
protect the defendant’s interest in repose. See
Lockhart v. Nelson, 488 U.S. at 47-48, 109 S.

Ct. at 294, 102 L. Ed. 2d at 278 (Marshall, J.,
dissenting).

{18} It is clear from the cases applying the
Clause that the protection it affords to criminal
defendants is not absolute. See, e.g., United
States v. DiFrancesco, 449 U.S. at 132, 101 S.
Ct. at434. If it were, many of those cases, extend-
ing well back into the nineteenth century—e.g.,
United States v. Perez, 9 Wheat. 579, 6 L. Ed.
165 (1824) (mistrial declared for “manifest
necessity” not a bar to second trial); United
States v. Ball, (successful appeal of conviction
precludes plea of double jeopardy on retrial)—
would have been decided differently. The pur-
poses enunciated in Green are frustrated to some
extent whenever a defendant is retried; the de-
fendant probably always undergoes additional
embarrassment, expense and ordeal, continues to
live in anxiety and insecurity, and remains sub-
ject to the possibility that even though innocent
he may be found guilty. These interests, as the
Court has recognized on numerous occasions,
often are subordinated to the countervailing in-
terest of society in the orderly administration of
justice. See, e.g., Lockhart, 488 U.S. at 47-48,
109 S. Ct. at 294, 102 L. Ed. 2d at 278 (defen-
dant’s interest in repose balanced with society’s
interest in administration of justice); Scott, 437
U.S. at 92,98 S. Ct. at 2194 (propriety of mistrial
requires balancing defendant’s right to have trial
completed by a particular tribunal against public
interest in insuring that justice is meted out to of-
fenders); Illinois v. Somerville, 410 U.S. at 470,
93 S. Ct. at 1073 (quoting Wade v. Hunter, 366
U.S. at 689, 69 S. Ct. at 837). ... (defendant’s
“valued right” to have trial completed by partic-
ular tribunal must in some instances be subordi-
nated to public’s interest in fair trials designed
to end in just judgments); Downum v. United
States, 372 U.S. 734, 736, 83 S. Ct. 1033, 1034,
10 L. Ed. 2d 100 (1963) (defendant’s right to
have his trial completed by particular tribunal
may be subordinated to the public interest when
there is imperious necessity” to do so).!!

I See also State v. Saavedra, 108 N.M. 38, 41, 766 P.2d
298, 301 (1988) (when retrial after declaration of mistrial
would not create unfairness to the accused, his interest against



New Mexico Commemorative Appellate Reports

{19} The public’s interest in the “orderly ad-
ministration of justice” has been variously de-
scribed. See, e.g., United States v. Tateo, 377
U.S. at 466, 84 S. Ct. at 1589 (“punishing one
whose guilt is clear after he has obtained [a fair]
trial”); United States v. Scott, 437 U.S. at 92,
98 S. Ct. at 2194 (“insuring that justice is meted
out to offenders”); Burks v. United States, 437
U.S. at 15, 98 S. Ct. at 2149 (“insuring that the
guilty are punished”); Arizona v. Washington,
434 U.S. at 509, 98 S. Ct. at 832 (“giving the
prosecution one complete opportunity to convict
those who have violated its laws”).

{20} Although, as has been noted, the rights
secured by the Double Jeopardy Clause are
not absolute, they come very close to being so
treated in the situation described earlier—where
the trial court has entered a judgment of acquit-
tal. In that case the defendant’s interest in being
free of governmental oppression, Scott, 437 U.S.
at 99, 98 S. Ct. at 2198, is at its zenith, whereas
the government, having had one “full and fair
opportunity” to vindicate society’s interest, Ari-
zona v. Washington, 434 U.S. at 505, 98 S. Ct.
at 830 is denied another. Almost the same level
of protection is granted to the defendant’s inter-
ests in cases where he or she is convicted but the
conviction is reversed by an appellate court for
evidentiary insufficiency. Here again, the gov-
ernment has had its full and fair opportunity to
convict but has failed to muster the necessary ev-
idence, Burks, 437 U.S. at 11, 98 S. Ct. at 2147,
and so again the defendant’s rights are ascendant
in the balance.

{21} At the opposite end of the spectrum is the
case in which the defendant is convicted and his
conviction is set aside on appeal on a ground
other than insufficiency of the evidence to prove
the offense. In that case, although the defendant
may on retrial suffer the same anxiety and ordeal
as he did the first time around, no one doubts
that society’s interest in administering its laws
completely overrides the defendant’s interest in

retrial may be subordinated to the public interest in substan-
tive justice) (citing Arizona v. Washington, 434 U.S. at 505,
98 S. Ct. at 830).
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freedom from these hardships. “It would be a
high price indeed for society to pay were every
accused granted immunity from punishment
because of any defect sufficient to constitute
reversible error in the proceedings leading to
conviction.” United States v. Tateo, 377 U.S. at
466, 84 S. Ct. at 1589.

{22} Toward the middle of the spectrum are the
cases which have caused difficulty over the past
thirty years. These are the cases where the trial
is aborted for some reason and the state seeks to
place the defendant on trial again. Lying close
to the cases where the defendant is acquitted or
his conviction is set aside for evidentiary insuf-
ficiency is the case in which a mistrial is declared
but the trial court is found to have abused its dis-
cretion in so declaring—i.e., the mistrial is found
to have been for reasons other than “manifest
necessity.” In this case the defendant’s interest
in escaping the evils of a new trial and in having
his fate determined by the first tribunal outweighs
society’s interest in trying to convict and punish
him. See, e.g., United States v. Jorn; Downum
v. United States. In making this determination it
is relevant, of course, that the defendant either did
or did not seek or consent to the mistrial or that,
on the other hand, the state requested or the court
sua sponte declared the mistrial. Where the gov-
ernment, through the prosecution or the court, is
the moving party, the defendant’s interest carries
greater weight because he or she has not volun-
tarily surrendered it, and the government is held
to a strict standard of necessity in aborting the
trial and requiring the defendant to start over.!?

{23} At the same time, where a reviewing
court is satisfied that indeed the trial court not
only had good reasons for declaring a mistrial,
but practically was compelled by the circum-
stances to do so—as where reversal on appeal of
any conviction would be a virtual certainty, Illi-
nois v. Somerville, or where there was a serious
likelihood of juror bias engendered by improper
comments to the jury, Arizona v. Washington—
the trial court’s decision to declare a mistrial

12 For a recent case in this Court applying this standard see
Callaway v. State, 109 N.M. 416, 785 P.2d 1035 (1990).
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will be accorded respect and the defendant will
be required to undergo reprosecution. In such
a case, especially since the likelihood of gov-
ernmental oppression or manipulation is much
reduced or nonexistent, the public’s interest in
fair trials designed to end in just judgments will
prevail over the defendant’s valued right to have
his trial concluded before the first jury empan-
eled. Arizona v. Washington, 434 U.S. at 508,
516, 98 S. Ct. at 831, 835. A fortiori, where the
defendant has sought a mistrial and thereby—at
least arguably—manifested a willingness to pro-
ceed to trial again despite the disadvantages, the
strength of his interest is diluted and the govern-
ment’s interest presses more forcefully, particu-
larly since there is little likelihood of govern-
mental oppression or manipulation in that case.
See Lee v. United States.

{24} Finally, we come to a case like the one at
bar—an instance of “trial error” in which the trial
has been aborted by a trial court ruling favorable
to the defendant in the sense that he or she has
prevailed, at least for the time being, but no judg-
ment of acquittal has been entered. Without can-
vassing the myriad possibilities that can arise in
this category, we can perhaps generalize by lay-
ing that, at least where the government has not
been responsible for the error and has not sought
termination of the trial, the defendant’s interest in
ridding himself or herself of the evils attendant
upon another trial may be subordinated to soci-
ety’s interest in the correct application of its laws.
See, e.g., United States v. Scott. In the present
case Tapia waited until jeopardy had attached
before requesting that the evidence obtained as a
result of his (then arguably illegal) arrest be sup-
pressed.”® Having waited until then, and having
moved to terminate the trial through a dismissal

13 He had, of course, known of the ground for his motion to
suppress well before his trial. He had in fact even argued the
illegality of the arrest and consequent inadmissibility of the
evidence at his trial in municipal court. Our rules of criminal
procedure provide that a motion to suppress evidence is to be
made within twenty days after entry of a plea, SCRA 1986,
5-212(C), but they do not require that such a motion be made
prior to trial. See id., Committee Commentary; State v. Doe,
93 N.M. 143, 148, 597 P.2d 1183, 1188 (Ct. App. 1979) (de-
fendant’s duty to move for suppression of evidence before
trial is discretionary).
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of the charge rather than to pursue his valued
right to have his trial completed by the first tri-
bunal, he does not have a strong claim to protec-
tion of this interest. Looking at the case from the
county’s standpoint, it did not bring about the ter-
mination of the trial; the dismissal was entered,
obviously, over its objection. There was no op-
portunity for oppression or manipulation on the
part of the prosecution. And, most importantly,
the county and the entire state have a keen inter-
est in the correct interpretation and application
of all laws governing arrests, such as the Fresh
Pursuit Act. The county’s desire to retry Tapia is
not a case of “‘honing its trial strategies and per-
fecting its evidence through successive attempts
at conviction,”” Lockhart v. Nelson, 488 U.S. at
44,109 S. Ct. at 292, 102 L. Ed. 2d at 276 (Mar-
shall, J., dissenting) (quoting Tibbs v. Florida,
457 U.S. 31, 41, 102 S. Ct. 2211, 2218, 72 L.
Ed. 2d 652 (1982)), or of asking for a chance to
“‘supply evidence . . . which it failed to muster in
the first proceeding.”” Id. 488 U.S. at 47, 109 S.
Ct. at 294, 102 L. Ed. 2d at 278 (quoting Burks v.
United States, 437 U.S. at 11, 98 S. Ct. at 2147).

{25} Inthe circumstances of this case at least, we
agree with the Court of Appeals for the Fifth Cir-
cuit, passing upon a question expressly reserved in
Serfass, 420 U.S. at 394, 95 S. Ct. at 1065 that “a
defendant who for reasons of trial tactics delays
until midtrial a challenge to the indictment that
could have been made before the trial—and before
jeopardy has attached—is not entitled to claim the
protection of the double jeopardy clause when his
objections to the indictment are sustained.” United
States v. Kehoe, 516 F.2d 78, 86 (5th Cir. 1975)
(footnote omitted). We also agree with the United
States Supreme Court: “That any judicial system
should encourage litigants to raise objections at
the earliest rather than latest possible time seems
self-evident.” United States v. Tateo, 377 U.S. at
468 n. 4., 84 S. Ct. 1590 n. 4. Prohibiting retrial
of the defendant in these circumstances could dis-
courage trial courts from granting valid motions to
suppress, knowing that an improper denial of such
a motion could be corrected on appeal but that an
improper granting of the motion would prohibit
further prosecution. Cf. id. at 466, 84 S. Ct. at
1589: “[I]t is at least doubtful that appellate courts
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would be as zealous as they now are in protecting
against the effects of improprieties at the trial or
pretrial stage if they knew that reversal of a con-
viction would put the accused irrevocably beyond
the reach of further prosecution.”

{26} 'We conclude that double jeopardy does not
prevent further prosecution of Tapia on remand
and that his motion to dismiss the county’s appeal
should have been denied by the court of appeals.

IV.

{27} Although the court of appeals did not pass
upon the merits of the county’s appeal, it would
serve no purpose to remand the case to that court
for a ruling. The district court’s order dismissing
the charges against Tapia was erroneous; the ar-
rest was valid, and the evidence obtained pursu-
ant thereto should not have been suppressed. In-
corporated County of Los Alamos v. Johnson.

{28} In ruling in this fashion, we are cognizant
of the factual differences between this case and
Johnson. In Johnson, the police officer followed
the defendant for several miles and observed him
making an improper left turn, driving erratically,
and touching or straddling the highway’s yellow
center line and white side line. This erratic be-
havior gave rise to a reasonable suspicion that the
defendant in that case was driving while intoxi-
cated. In the present case the district court found
no basis for such a suspicion, finding instead that
the officer had observed only defendant’s running
a stop sign and operating his motor vehicle with
an inoperative tail light—petty misdemeanors
under the applicable municipal ordinances.

{29} It is not disputed that, if the officer had
authority under the Fresh Pursuit Act to pursue
Tapia into Santa Fe County and stop him there
for violation of the municipal ordinances, the
officer’s subsequent administration of a field
sobriety test, based on his observations at that
time, and his arrest of defendant for DWI were
valid. The principal opinion in Johnson holds
that, since the officer had reasonable grounds
to believe the suspect there was driving while
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intoxicated and since the officer had no way of
knowing whether, upon conviction, the suspect
would be guilty of a “misdemeanor” (for a sec-
ond or subsequent conviction of DWI) or a “petty
misdemeanor” (for a first conviction), the pursuit
was authorized under the Fresh Pursuit Act and
the arrest was valid. In a specially concurring
opinion, however, Justice Baca (joined by Justice
Ransom) eschewed, for purposes of construing
the Fresh Pursuit Act, the distinction between a
misdemeanor and a petty misdemeanor and took
the view that the Fresh Pursuit Act authorizes
pursuit of a suspect into another county, whether
the pursuing officer has reasonable cause to be-
lieve the suspect guilty of a misdemeanor or only
of a petty misdemeanor. Justices Baca and Ran-
som, in other words, construed the term “misde-
meanor” in NMSA 1978, Section 31-2-8(B), as
including a “petty misdemeanor.”

{30} We believe that this construction of the
statute is correct and that, accordingly, the arrest
in the instant case was valid. The policy consider-
ation identified by Justice Scarborough in John-
son (removing DWI drivers from New Mexico
roads in order to protect the public) may be ab-
sent under this broadened interpretation, but it
nonetheless finds support in other policies: The
municipal officer is not required to remember
the perhaps arbitrary classification of the degree
of misdemeanor offense in making the decision
whether to pursue or not to pursue, and the sus-
pect is not encouraged to streak for the county
line (or other territorial boundary) in an effort to
escape prosecution for one or more offenses, even
if those offenses are properly classified as “petty.”

{31} The decision of the court of appeals is re-
versed, and the cause is remanded to the district
court with instructions to vacate the order of dis-
missal and to reinstate the cause for trial on the
merits.

{32} IT IS SO ORDERED.

SETH D. MONTGOMERY,
Justice

DAN SOSA, JR.,
Chief Justice
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RICHARD E. RANSOM,
Justice

JOSEPH F. BACA,
Justice

KENNETH B. WILSON,
Justice, dissents

DISSENT
WILSON, Justice, dissenting.

{33} I respectfully dissent from the majority
opinion in the following respects.

{34} 1 agree with the majority that NMSA
1978, Section 31-2-8 (Repl. Pamp. 1984) of the
Uniform Act on Fresh Pursuit authorizes the ex-
traterritorial arrest of petty misdemeanants who
are apprehended after hot pursuit. A reading of
the statute requires such an interpretation, and
public policy demands that petty misdemeanants
not be allowed a safe haven across county lines.

{35} Icannot agree with the majority, however,
that the defendant in this case may be retried on
the same charges which he successfully defeated
at his trial on the merits. This conclusion is even
more compelling under the majority’s opinion
which recognizes that the previous law would
not have allowed the police officer to pursue
and arrest this defendant, a petty misdemean-
ant, across county lines. Without the benefit of
our present opinion, the district court accurately
interpreted and applied the law as it existed at the
time of trial; the district court’s judgment should
now be upheld.

{36} The majority interprets the district court’s
“dismissal” of all charges against the defendant
as “trial error” rather than acquittal. However,
“what constitutes an acquittal’ is not to be con-
trolled by the form of the judge’s action.” United
States v. Martin Linen Supply Co., 430 U.S.
564, 571,97 S. Ct. 1349, 1354, 51 L. Ed. 2d 642
(1977) (citing United States v. Sisson, 399 U.S.
267, 90 S. Ct. 2117, 26 L. Ed. 2d 608 (1970)).
Rather, the appellate courts must determine
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whether the ruling of the judge below, “whatever
its label, actually represents a resolution, correct
or not, of some or all of the factual elements of
the offense charged.” Id. 430 U.S. at 571, 97 S.
Ct. at 1355. The district court in this case called
its ruling a dismissal; it was a “legal determina-
tion on the basis of facts adduced at the trial re-
lating to the general issue of the case.” United
States v. Sisson, 399 U.S. 267, 290 n. 19, 90 S.
Ct. 2117, 2130 n. 19, 26 L. Ed. 2d 608 (1970).
As such, it is the functional equivalent of an ac-
quittal on the merits. See also Burks v. United
States, 437 U.S. 1, 98 S. Ct. 2141, 57 L. Ed. 2d
1 (1978).

{37} Once a judgment of acquittal has been
entered, whether it is based on a jury verdict
of not guilty or on a ruling by the court that the
evidence is insufficient to convict, it may not be
appealed and terminates the prosecution. United
States v. Scott, 437 U.S. 82, 91, 98 S. Ct. 2187,
2913, 57 L. Ed. 2d 65 (1978). “Thus when a de-
fendant has been acquitted at trial he may not be
retried on the same offense, even if the legal rul-
ings underlying the acquittal were erroneous.”
Sanabria v. United States, 437 U.S. 54, 64,
98 S. Ct. 2170, 2179, 57 L. Ed. 2d 43 (1978).

{38} A ruling on the factual elements of a case
of ten times cannot be easily disentangled from
the trial procedures involved. This is reflected
in the plethora of United States Supreme Court
cases recently emerging regarding double jeop-
ardy. Each new case modifies the legal analysis
espoused in the preceding cause and alters the
standard of review on the issue.

{39} This ever-changing area of law must be
applied to the particulars of this case. Noting the
current persuasion of the United States Supreme
Court, and giving thoughtful consideration to the
policies underlying the double jeopardy doctrine
as enunciated in the majority opinion above, [ am
compelled to find that double jeopardy bars re-
trial in this case. The district court received evi-
dence during a trial on the merits, made findings
of fact and conclusions of law based on the evi-
dence presented, and determined that there was
not reasonable suspicion to stop the defendant
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for DWI. The district court made a legal ruling,
supported by the facts, that the plaintiff could not
provide sufficient evidence to bear its burden of
proof. Once the defendant moved to suppress all
of the plaintiff’s evidence as inadmissible fruit
of an illegal arrest, there was no other evidence
available to prove the defendant’s guilt. Conse-
quently, the district court dismissed all charges
against the defendant.

{40} While the majority concludes that the de-
fendant’s motion to dismiss all charges was essen-
tially a motion for a mistrial or a motion to stay
the proceedings to allow the plaintiff an appeal,
I believe the defendant will be surprised to learn
that he had made such a request. It is my opinion
that the defendant specifically requested a final
adjudication of the charges against him and that
the district court in this case clearly acquitted him
of these charges, in substance as well as in form.

{41} The case before us is on all fours with a
Ninth Circuit case in which the court of appeals
found double jeopardy barred the defendant’s re-
trial. In United States v. Baptiste, 832 F.2d 1173
(9th Cir. 1987) the defendant was charged with
driving under the influence of alcohol. Trial was
held before the magistrate court, and after the
government presented its case and rested, the de-
fendant moved for a judgment of acquittal. The
magistrate court determined that the police officer
lacked probable cause to order the defendant out
of his car. Consequently, the court refused to con-
sider any evidence submitted by the government
and dismissed the charges. The government ap-
pealed, and the district court thereupon dismissed
the case on double jeopardy grounds. Shortly
thereafter, the district court sua sponte vacated
its dismissal and remanded the case for a retrial,
finding that the magistrate court erred in deter-
mining there was no probable cause. The district
court decided that the erroneous probable cause
determination by the magistrate court resulted
in the suppression of evidence and a simple dis-
missal rather than a judgment of acquittal.

{42} Asinthe case before us, the government in the
Baptiste case argued on appeal that the magistrate
did not evaluate the evidence, but rather dismissed
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the case on a perceived violation of state law. How-
ever, the Ninth Circuit disagreed. They stated:

The proper analysis is that because the
magistrate refused to consider any of the
government’s evidence, there was no evi-
dence available to prove Baptiste’s guilt.
This can only mean that the “evidence was
legally insufficient to convict.” Hence, the
magistrate’s action is properly character-
ized as a judgment of acquittal. See [U.S.
v.] Ember, 726 F.2d [522] at 524, [(9th Cir.
1984)]. That the magistrate may have erred
in his ruling is irrelevant. See Sanabria,
437 U.S. at 68-69, 98 S. Ct. at 2181 (er-
roneous evidentiary ruling leading to erro-
neous judgment of acquittal for insufficient
evidence bars further prosecution).

United States v. Baptiste, 832 F.2d 1173, 1175
(9th Cir. 1987). I find this legal analysis in the
Baptiste case convincing, especially in light of the
remarkable factual similarities to the case at bar.

{43} On the issue of whether retrial is permis-
sible because the district court’s dismissal came
as the result of the defendant’s motion to sup-
press evidence, as opposed to an unqualified
demand for acquittal and dismissal, I find the
distinction irrelevant. After a lengthy discus-
sion of the effect of a defendant’s request on a
double jeopardy proceeding, whether it be the
defendant’s motion for a new trial or a motion
for acquittal, the United States Supreme Court
stated: “In our view it makes no difference that
a defendant has sought a new trial as one of his
remedies, or even as the sole remedy.” Burks v.
United States, 437 U.S. 1, 17, 98 S. Ct. 2141,
2150, 57 L. Ed. 2d 1 (1978). In so ruling, the Su-
preme Court weighed the policy reasons behind
allowing retrial where the accused successfully
seeks review of a conviction and expressly over-
ruled prior decisions suggesting that by moving
for a new trial, a defendant waives his right to a
judgment of acquittal on the basis of evidentiary
insufficiency. I agree that it is immaterial that the
trial termination in this case followed the defen-
dant’s motion to dismiss since the dismissal was
the functional equivalent of an acquittal.
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{44} The majority opinion also makes much of
the fact that the defendant waited until jeopardy had
attached to raise his motion to suppress, stating:

Having waited until then, and having
moved to terminate the trial through a dis-
missal of the charge rather than to pursue
his valued right to have his trial completed
by the first tribunal, he does not have a
strong claim to protection of this inter-
est. Looking at the case from the county’s
standpoint, it did not bring about the ter-
mination of the trial; the dismissal was en-
tered, obviously, over its objection.

What the majority is saying, although carefully
camouflaged, is that the defendant waived his
constitutional right of jeopardy by objecting be-
latedly to the evidence. I disagree; constitutional
rights should not be jeopardized by tactical deci-
sions or cosmetic procedures.

{45} First, it should be noted that our local
rules, specifically SCRA 1986, Rule 5-601, do
not mandate a specific time in which to file a
motion to suppress evidence. The “defendant’s
duty to move for suppression of evidence before
trial is discretionary.” State v. Doe, 93 N.M. 143,
148, 597 P.2d 1183, 1188 (Ct. App. 1979) (inter-
preting prior Rule 18, N.M.R. Crim. P.).

Although orderly procedure requires
the motion to be made earlier [interpret-
ing Fed. R. Crim. P. 41(e)], the court in its
discretion may entertain a motion at the
trial stage. That discretion should be liber-
ally exercised in the furtherance of justice.
Gallegos v. United States, 237 F.2d 694
(10th Cir. 1956). In other words, the failure
of defendant to file a motion to suppress
prior to trial did not foreclose defendant’s
right to object to the admission of evidence
during the trial. Glisson v. United States,
406 F.2d 423 (5th Cir. 1969).

Id. at 148, 597 P.2d at 1188.

{46} Second, unlike State v. Aragon, 89 N.M.
91, 547 P.2d 574 (Ct. App.), cert. denied,
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89 N.M. 206, 549 P.2d 284 (1976), overruled
on other grounds, State v. Rickerson, 95 N.M.
666, 625 P.2d 1183, cert. denied, 454 U.S. 845,
102 S. Ct. 161, 70 L. Ed. 2d 132 (1981), the fail-
ure of the defendant here to file his motion to
suppress prior to trial did not result in prejudice
to the plaintiff. The plaintiff in this case had ad-
vance notice that the defendant would be raising
this motion to suppress evidence; the defendant
had raised the motion previously at the municipal
court level. While the plaintiff now complains
that the defendant’s motion to suppress was un-
timely, the plaintiff did not raise this critical is-
sue itself in a pretrial hearing; nor did it object
to the district court’s ruling to dismiss or offer to
proceed with trial by presenting other evidence
against the defendant after the district court
granted the defendant’s motion to suppress. Fur-
thermore, the plaintiff failed to protect its antici-
patory appellate rights by failing to specifically
request the district court to declare a mistrial for
manifest necessity or stay the proceedings in or-
der to take an interlocutory appeal. The major-
ity apparently agrees with Judge Bivins’s dissent
in the court of appeals’s opinion below that “the
proper procedure would have been to allow the
county to proceed, and if it had no further proof,
then dismiss. If defendant had insisted on com-
pletion of his trial, as he should have, this issue
would not have arisen.”

{47} As the Supreme Court stated in Sanabria
v. United States, “[l]egal consequences ordinar-
ily flow from what has actually happened, not
from what a party might have done from the
vantage of hindsight.” 437 U.S. 54, 65, 98 S. Ct.
2170, 2179, 57 L. Ed. 2d 43 (1978). I believe the
plaintiff in this case received a fair opportunity
to bring the full weight of the state against the
defendant in district court; I therefore do not
think it now rightfully can claim that no jeopardy
attached simply because the defendant success-
fully challenged the evidence against him.

{48} For the reasons stated above, I respect-
fully dissent.

KENNETH B. WILSON,
Justice, dissents
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OPINION
WILSON, Justice.

{1} Kathleen Kueffer (Ms. Kuefter), plaintiff-
appellant, sued her former husband William C.
Kueffer (Mr. Kueffer) and Santa Fe Design As-
sociates, Inc. (SFDA), defendants-appellees, for
breach of contract and breach of fiduciary duty.
The trial court found that Mr. Kueffer breached
the contract but did not breach a fiduciary duty
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to Ms. Kueffer. The court entered judgment for
Ms. Kueffer on the breach of contract claim and
awarded her compensatory damages; however,
the court refused to award her punitive damages
and prejudgment interest on that claim. Ms. Kue-
ffer appeals the court’s judgment and we affirm
in part and reverse in part.

FACTS

{2} The Kueffers’ marriage was dissolved by
partial decree on July 10, 1987. The decree did
not divide the couple’s community assets and
debts. The Kueffers divided those items by a
written contract (the Kueffer contract) which
provided that: (1) Mr. Kueffer would receive the
couple’s interests In SFDA and would hold Ms.
Kueffer harmless for SFDA debts incurred after
July 1987; (2) the couple would divide equally
their sixty-four percent interest in net proceeds
from a contract between SFDA and John Con-
ron (the Conron contract) (3) Mr. Kueffer would
manage the couple’s interest in the Conron con-
tract as a fiduciary; and (4) Mr. Kueffer would
only deduct costs related to the Conron Devel-
opment Project (the Project) from Ms. Kueffer’s
share of the gross proceeds from the Conron
property’s sale. The Kueffer contract defined
“net proceeds” as “limited to the funds or land
received, pursuant to the [Conron Contract], less
any claim Conron has been paid arising from the
actual [Conron Property Development Project].”

{3} When the Kueffers negotiated their contract
Mr. Kueffer was aware of plans to sell the Con-
ron property, including the couple’s interest in
that property. SFDA then had several outstanding
debts, including delinquent gross receipts taxes,
an architectural fee, and a loan. During the con-
tract negotiations, Mr. Kueffer represented that
SFDA had a zero net value and that the couple’s
interest in the Conron contract had no value.

{4} On December 13, 1988, the Conron property
sold and SFDA’s share of the sale proceeds was
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$155,000. In dividing these proceeds, Mr. Kuef-
fer’s accountant determined that Ms. Kueffer was
entitled to thirty-two percent of the net proceeds.
He defined “net proceeds” as gross less offsets
related to the Project. He then deducted two costs
related to the Project: $12,912.73 for a hydrologi-
cal test and $7,566.78 for a gross receipts tax. Also
deducted from the gross proceeds were amounts for
SFDA’s outstanding debts noted above. After these
deductions the gross proceeds equaled $82,570.33.
On February 23, 1989, Mr. Kueffer through SFDA
paid Ms. Kueffer $26,423.15 as her share of the
net sale proceeds after the above deductions. On
February 27, 1989, Ms. Kueffer filed a complaint
against Mr. Kueffer and SFDA for breach of con-
tract and breach of fiduciary duty based on the de-
fendants’ alleged failure to distribute to her the “net
sale proceeds” as defined in the Kueffer contract.
She sought specific performance of the contract
or money damages, plus punitive damages, costs,
interest, and attorney fees. The defendants sought
dismissal of the complaint with prejudice, claiming
Ms. Kueffer was liable for SFDA debts incurred
prior to July 1987, and the net sale proceeds were
properly distributed to her under the contract.

{5} The trial court found that Mr. Kueffer
breached the contract by improperly deducting
amounts for SFDA’s outstanding debts from Ms.
Kueffer’s share of the net sale proceeds; how-
ever, he did not breach a fiduciary duty since the
Kueffer contract was ambiguous and he acted
in good faith. On August 2, 1989, the trial court
entered its final judgment awarding Ms. Kuef-
fer damages of $16,623.40 plus fifteen percent
interest; representing her share of the net sale
proceeds ($43,076.56) minus funds previously
received ($26,423.15). The court denied Ms.
Kueffer’s claims for prejudgment interest, pu-
nitive damages, costs and fees. The defendants
paid Ms. Kueffer $18,112.18 in satisfaction of
this judgment. Ms. Kueffer appeals.

ISSUES

{6} On appeal Ms. Kueffer argues that substan-
tial evidence does not support the trial court’s
failure to:
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(1) award prejudgment interest on the
breach of contract claim;

(2) award punitive damages on the
breach of contract claim; and

(3) find that Mr. Kueffer breached his fi-
duciary duty to Ms. Kueffer.

We review each issue in turn.

{7} In determining whether substantial evi-
dence supports the trial court’s decision we re-
solve all disputed facts in favor of the prevailing
party and indulge all reasonable inferences in
support of the decision, disregarding all infer-
ences or evidence to the contrary. Brannock v.
Brannock, 104 N.M. 385, 387, 722 P.2d 636,
638 (1986). Substantial evidence is evidence
that a reasonable mind might accept as adequate
to support a conclusion. Register v. Roberson
Constr. Co., 106 N.M. 243, 245, 741 P.2d 1364,
1366 (1987). Trial court findings supported by
substantial evidence will not be overturned on
appeal. Elephant Butte Resort Marina, Inc. v.
Wooldridge, 102 N.M. 286, 291, 694 P.2d 1351,
1356 (1985).

1. Prejudgment Interest

{8} Ms. Kueffer claims the trial court erred
in failing to award prejudgment interest on the
breach of contract claim from the date the pro-
ceeds were distributed to the date of judgment.
An injured party is entitled to prejudgment in-
terest as a matter of right when the amount due
under the contract can be ascertained with rea-
sonable certainty by a mathematical standard
feed in the contract or by established market
prices. Bill McCarty Constr. Co. v. Seegee
Eng’g Co., 106 N.M. 781, 783, 750 P.2d 1107,
1109 (1988); Grynberg v. Roberts, 102 N.M.
560, 562, 698 P.2d 430, 432 (1985). When the
contractual debt owed is ascertainable by these
means the legal annual interest rate, presently fif-
teen percent, applies. Id.; see also NMSA 1978,
§ 56-8-3 (Repl. Pamp. 1986). The trial court has
discretion to award prejudgment interest, if jus-
tice requires, when the contract amount is not as-
certainable by the above means. United Nuclear
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Corp. v. Allendale Mut. Ins. Co., 103 N.M.
480, 488, 709 P.2d 649, 657 (1985). A mere dif-
ference of opinion as to the amount owed will
not relieve the breaching party from liability for
prejudgment interest. Id. Prejudgment interest is
meant to compensate a plaintiff for injuries re-
sulting from the defendant’s failure to pay and
the loss of use and earning power of plaintiff’s
funds expended as a result of the defendant’s
breach. Id.

{9} In this case, the Kueffer contract contained
a mathematical standard defining the “net pro-
ceeds” due Ms. Kueffer. There is no question that
the amount owed was ascertainable by using this
standard and subtracting the appropriate costs
from the sale proceeds. The fact that Mr. Kuef-
fer disagrees with the allowable deductions from
the sale proceeds does not alter this fact. We
conclude that Mr. Kueffer used and retained Ms.
Kueffer’s money without her consent, contrary to
Section 56-8-3(B), and must pay fifteen percent
annual interest. To rule otherwise would allow
Mr. Kueffer to avoid paying prejudgment inter-
est merely by contesting the amount owed and
permit him to use Ms. Kueffer’s money free of
charge. We reverse the trial court on this point
and remand with instructions to enter judgment
for Ms. Kueffer for fifteen percent annual pre-
judgment interest from the date of distribution to
the date of judgment.

2. Punitive

{10} Ms. Kueffer also claims the trial court
erred in failing to award punitive damages
on her breach of contract claim. Under New
Mexico law, a plaintiff cannot recover puni-
tive damages for breach of contract unless that
breach is “‘maliciously intentional, fraudulent
or oppressive, or committed recklessly or with a
wanton disregard of the rights of the plaintiff.”’
Art Janpol Volkswagen, Inc. v. Fiat Motors,
Inc., 767 F.2d 690, 696 (10th Cir. 1985) (cita-
tion omitted). See also SCRA 1986, 13-1827;
Boudar v. E.G. & G., Inc., 106 N.M. 279, 283,
742 P.2d 491, 495 (1987). An award of punitive
damages is within the trial court’s discretion.
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New Mexico Hosp. Ass’n v. A.T. & S.F. Me-
morial Hosp., Inc., 105 N.M. 508, 513, 734
P.2d 748, 753 (1987). A trial court abuses its
discretion when its decision is contrary to logic
and reason under the circumstances. Newsome
v. Farer, 103 N.M. 415, 420, 708 P.2d 327, 332
(1985); Martinez v. Ponderosa Prod., Inc.,
108 N.M. 385, 386, 772 P.2d 1308, 1309 (Ct.
App.), cert. denied, 108 N.M. 273, 771 P.2d
981 (1989).

{11} In this case, Mr. Kueffer testified that
since the contract exempted Ms. Kueffer from li-
ability for SFDA debts arising after July 1987, he
assumed that she would remain jointly liable for
SFDA debts incurred prior to that time and that
he could properly deduct such debts from the
sale proceeds prior to distribution. There is no
evidence that Mr. Kueffer’s interpretation of the
contract was intentionally malicious, oppressive,
reckless, or in wanton disregard of Ms. Kueffer’s
rights. We agree that the contract was ambiguous
and his interpretation of it, though mistaken, did
not render him liable for punitive damages. We
affirm the trial court’s denial of punitive damages
as substantial evidence did not support such an
award.

3. Breach of Fiduciary Duty

{12} Ms. Kueffer next claims the trial court
erred in failing to find Mr. Kueffer breached a
fiduciary duty to her, even if he acted in good
faith. A fiduciary is obliged “to act primarily
for another’s benefit in matters connected with
such undertaking.” Black’s Law Dictionary 563
(5th ed. 1979). A fiduciary breaches this duty by
placing his interests above those of the benefi-
ciary. Gelfand v. Horizon Corp., 675 F.2d 1108,
1110 (10th Cir. 1982).

{13} Mr. Kueffer was obliged to protect Ms.
Kueffer’s interests in the sale proceeds. The rec-
ord contains substantial evidence supporting the
trial court’s finding that Mr. Kueffer’s deduction
of SFDA costs from Ms. Kueffer’s share of the
proceeds was due to his interpretation of the con-
tract and did not result from a subordination of
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Ms. Kueffer’s interests. We affirm the trial court {15} IT SO ORDERED.
on this issue.

KENNETH B. WILSON,
Justice
CONCLUSION
WE CONCUR:
{14} We reverse the trial court’s refusal to DAN SOSA, JR.,
award prejudgment interest and remand for ac- Chief Justice

tion consistent with this decision. We affirm the
court on the other issues presented. The parties SETH D. MONTGOMERY,
will bear their own costs on appeal. Justice
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OPINION
Wilson, Justice.

{1} We granted the State’s petition for a writ of
certiorari to clarify whether NMSA 1978, Sec-
tion 32-1-27(F) (Repl. Pamp. 1989) prohibits the
admission of statements made by a child under
the age of fifteen years in a hearing to adjudicate
delinquency. The district court held that such
statements were admissible and the court of ap-
peals, in an unpublished memorandum opinion,
reversed the district court. We affirm the court of
appeals and reverse the district court.
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FACTS

{2} On September 26, 1987, Lawrence G.
Nilsen (Nilsen) was cleaning his computer store.
Jonathan, a thirteen-year-old boy who lived in
the neighborhood, was the only other person
present in the store. Nilsen went into the store’s
back office to retrieve his glasses. When he ex-
ited the office he was hit on the back of the head
and knocked unconscious. When he regained
consciousness he realized his throat had been cut
and he was bleeding profusely. Nilsen’s wounds
prevented him from speaking and he urged Jona-
than, who was still in the store, to call an ambu-
lance for assistance. After some delay, Jonathan
called for assistance then left the store. When
ambulance personnel arrived at the store, Nilsen
was in critical condition and was unable to tell
them what happened.

{3} That evening Jonathan’s mother called the
police and said that her son had reported the in-
cident. The police asked Jonathan and his mother
to meet them at the store to explain what had
happened. At the meeting, Jonathan made certain
statements that were introduced into evidence at
a delinquency hearing. At the time of the meet-
ing Jonathan was not a suspect in the case and
was not in custody. Inconsistencies in Jonathan’s
statements and other circumstances contributed
to the district court’s finding that he had com-
mitted aggravated battery and was a delinquent
child in need of supervision.

ISSUE

{4} The single issue in this case is whether the
district court erred in admitting statements made
by a child under age fifteen against that child at a
hearing to adjudicate delinquency. Section 32-1-
27(F) clearly states that: “[n]otwithstanding any
other provision to the contrary, no confessions,
statements or admissions may be introduced
against a child under the age of fifteen years
prior to an adjudication on the allegations of
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the petition.” (emphasis added). When a statute
contains language which is clear and unambigu-
ous, we must give effect to that language and re-
frain from further statutory interpretation. Storey
v. University of N.M. Hosp./BCMC, 105 N.M.
205, 207, 730 P.2d 1187, 1189 (1986); New
Mexico Beverage Co. v. Blything, 102 N.M.
533,534, 697 P.2d 952, 953 (1985); State v. Mi-
chael R., 107 N.M. 794, 796, 765 P.2d 767, 769
(Ct. App.), cert. denied, 107 N.M. 748, 764 P.2d
879 (1988).

{5} We must construe this statute in view of
the express legislative purposes of the Children’s
Code. See Doe v. State, 100 N.M. 579, 581, 673
P.2d 1312, 1314 (1984). The purposes of the
Children’s Code are:

A. first to provide for the care, protec-
tion and wholesome mental and physical
development of children coming within
the provisions of the Children’s Code and
then to preserve the unity of the family
whenever possible * * *,

B. consistent with the protection of the
public interest, to remove from children
committing delinquent acts the adult con-
sequences of criminal behavior, but to still
hold children committing delinquent acts
accountable for their actions to the ex-
tent of the child’s age, education, mental
and physical condition, background and
all other relevant factors, and to provide a
program of supervision, care and rehabili-

tation * * * [ ]
sk ok sk ok sk ok

E. to provide judicial and other proce-
dures through which the provisions of the
Children’s Code are executed and enforced
and in which the parties are assured a fair
hearing and their constitutional and other
legal rights are recognized and enforced].]

NMSA 1978, § 32-1-2 (Repl. Pamp. 1989).

{6} In Doe we held that Section 32-1-27 does
not prevent the admission of either voluntary
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statements or answers to “threshold or general
on-the-scene questioning” in a hearing to adju-
dicate delinquency. 100 N.M. at 581, 673 P.2d
at 1314. The defendant In that case was seven-
teen years old. We did not determine whether
such statements would be admissible if made by
a child under age fifteen. The State argues that
the restrictions in Section 32-1-27(F) only apply
to children’s statements made in circumstances
In which a Miranda warning would be required
if those statements had been made by one over
age fifteen. Along these lines, the State urges
this court to extend the holding in Doe to cover
children under the age of fifteen.

{7} Section 32-1-27(F) clearly prohibits the
admission of statements made by children under
age fifteen in proceedings prior to adjudication.
As stated above, we must interpret this language
in accord with its plain meaning. This inter-
pretation is consistent with the purposes of the
Children’s Code. Once a child is deemed “within
the Children’s Code” the court must fashion a
remedy beneficial to both the child and society.
It is at the remedial stage, after adjudication, that
statements made by a child under age fifteen aid
the court’s determination of how to provide the
child with the necessary care, protection, super-
vision, or rehabilitation. See generally State
v. Favela, 91 N.M. 476, 576 P. 2d 282 (1978)
(Children’s Code establishes system of treat-
ment, care and rehabilitation for children who
have committed delinquent acts), overruled on
other grounds, State v. Pitts, 103 N.M. 778,
714 P.2d 582 (1986).

{8} Children of tender years lack the matu-
rity to understand constitutional rights and the
force of will to assert those constitutional rights.
Children are encouraged to respect and obey
adults and should not be expected to assert their
constitutional rights even under the most per-
functory questioning by any adult, particularly
an adult of authority. By prohibiting the admis-
sion of statements made by children under age
fifteen, Section 32-1-27(F) encourages children
to freely converse with adults without fear that
their statements will be used against them at a
later date. In contrast, an adult or a child over age
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fifteen is unlikely to make an involuntary state-
ment in a noncustodial, noncoercive atmosphere
or after receiving Miranda warnings. The addi-
tional protection that Section 32-1-27(F) grants
children under age fifteen helps to balance these
differences in sophistication.

CONCLUSION

{9} We conclude that the district court improp-
erly admitted Jonathan’s statements in the delin-
quency hearing, contrary to Section 32-1-27(F).
Accordingly, we affirm the court of appeals and
reverse the district court. We remand this matter
for proceedings consistent with this opinion.

{10} IT IS SO ORDERED.

KENNETH B. WILSON,
Justice

WE CONCUR:

DAN SOSA, JR.,
Chief Justice

RICHARD E. RANSOM,
Justice

SETH D. MONTGOMERY,
Justice

JOSEPH F. BACA,
Justice, specially concurring

SPECIAL CONCURRENCE
BACA, Justice (Specially Concurring).

{11} Although I concur in the judgment of the
court, I believe the majority’s conclusion can be
reached without umbrage to the rationale of Doe
v. State, 100 N.M. 579, 673 P.2d 1312 (1984),
and without judicial expansion of the policy on
which the Children’s Code is based. I write sepa-
rately to explain how the majority’s conclusion
can be distinguished from Doe based solely on
interpretation of the statutory language. As the
majority indicates, when statutory language is
clear and unambiguous, we should give effect to
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that language and refrain from further interpreta-
tion. See Storey v. University of N.M. Hosp./
BCMC, 105 N.M. 205, 730 P.2d 1187 (1986).

{12} In Doe, we focused on NMSA 1978, Sec-
tion 32-1-27(C) and (D) (Repl. Pamp. 1989), to
determine that the Children’s Code’s additional
protections were implicated only in a situation
where Miranda safeguards come into play. We
emphasized the language of subsection (C) stat-
ing that no suspected delinquent child could be
“Interrogated or questioned” without having
been advised of his constitutional rights and
without a valid waiver. Doe, 100 N.M. at 582,
673 P.2d at 1315. With reference to subsection
(D), we emphasized that “the state must prove
that the statement or confession offered in evi-
dence was elicited only after a knowing, intel-
ligent and voluntary waiver of the child’s consti-
tutional rights was obtained.” Id.

{13} Subsection (F) states: “Notwithstanding
any other provision to the contrary, no confes-
sions, statements or admissions may be intro-
duced against a child under the age of fifteen
years prior to an adjudication on the allegations
of the petition.” (Emphasis added.) Subsection (F)
does not contain the ameliorating language that
the Doe opinion emphasizes to indicate the leg-
islative intent that Section 32-1-27 applies only in
the post- Miranda situation. It does not refer to
interrogation, questioning, or elicited statements,
and it does not require a knowing, intelligent
and voluntary waiver of constitutional rights. In
the context of subsections (C), (D), and (E), Doe
reasonably interpreted this language to show the
legislature’s intent that these requirements refer to
post- Miranda constitutional safeguards, which
can be implicated only in the post- Miranda con-
text. However, subsection (F) broadly excludes all
confessions, statements or admissions, “[n]otwith-
standing any other provisions.” This broad exclu-
sion, without qualification, by its plain language
is not limited to the post- Miranda context, and it
demonstrates the intent to give children under the
age of fifteen broader protection.

{14} 1 believe that analysis of the statutory lan-
guage clearly indicates the legislature’s intent
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regarding subsection (F) and further judicial
gloss on the statute is unnecessary. I would hold
simply that the language employed by the legisla-
ture indicates its intent that children under the age
of fifteen should be treated differently than older
minors. Accordingly, I would exclude on this
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basis all statements, confessions or admissions,
both prior or subsequent to Miranda, before an
adjudication on the allegations of the petition.

JOSEPH F. BACA,
Justice, specially concurring.
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OPINION
WILSON, Justice.

{1} At issue is the application of the six-month
rule of SCRA 1986, 5-604(B) of the Rules of
Criminal Procedure for the District Courts. In
this case the police mistakenly arrested an in-
nocent man whose name and description were
similar to those of a fugitive defendant. The
public defender, counsel for the fugitive defen-
dant, asserts that the arrest of that innocent man
started the speedy trial clock as to the fugitive
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defendant. Consequently, the public defender
claims that Rule 5-604(D) mandates a dismissal
of the indictment against the fugitive defendant
after six months. The trial court agreed and dis-
missed the indictment. The court of appeals af-
firmed the dismissal. We reverse.

FACTS AND PROCEDURE

{2} On June 21, 1985, a grand jury indicted
Mr. Alex Joe Portillo, a/k/a Juan Anthony Porti-
llo (referred to herein as the fugitive defendant),
on charges of distributing a controlled substance
and possession of drug paraphernalia. The fugi-
tive defendant pled not guilty at his arraignment
on May 23, 1986. When he failed to appear for a
motion hearing on September 19, 1986, the trial
court issued a warrant for his arrest.

{3} On January 30, 1988, the police mistak-
enly arrested a different man, Alex Joe Portillo,
on the warrant for the fugitive defendant’s fail-
ure to appear. The booking slip for Alex Joe Por-
tillo’s arrest shows that he resembles the fugi-
tive defendant originally arrested and arraigned
on the indictment. The mistakenly arrested Alex
Joe Portillo was unable to make bond and so
remained in custody until March 18, 1988. Al-
though represented by the public defender, Alex
Joe Portillo’s true identity and liberty remained
challenged as the public defender and the dis-
trict attorney began an inept investigation to
confirm whether there were in fact two different
Portillos.

{4} On June 27, 1988, ‘the fugitive defendant,
Juan Anthony Portillo, walked into the police de-
partment with his parole officer and had a sec-
ond set of inked fingerprints taken. Despite the
reappearance of the real defendant in this case
and the availability of additional identification
information, the district attorney was not satis-
fied that Alex Joe Portillo was the wrong man.
In fact, six months after the innocent man’s ar-
rest, the district attorney was still maintaining an
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alleged investigation into the enigmatic Portillos.
Finally, it was determined conclusively that Alex
Joe Portillo, arrested on January 30, was not the
fugitive defendant indicted on drug charges.

{5} Almost seven months and three trial set-
tings later, counsel for Alex Joe Portillo moved
to dismiss the indictment for violation of the
six-month rule of SCRA 1986, 5-604(B). The
trial court granted the motion and ordered the
indictment dismissed with prejudice. The dis-
trict attorney moved the court to reconsider its
ruling, but this motion was denied. The district
attorney then filed a second motion for recon-
sideration and requested an evidentiary hear-
ing to present testimony that Alex Joe Portillo
was not the fugitive defendant indicted by the
grand jury. The trial court heard the district at-
torney’s offer of proof and argument that the
charges against the mistakenly arrested Alex
Joe Portillo should be dismissed, but the indict-
ment should remain in force against the fugitive
defendant. The trial court refused, however, to
conduct an evidentiary hearing on the issue and
denied the district attorney’s second motion for
reconsideration. Thereupon, the district attor-
ney (the state) appealed. The court of appeals
upheld the trial court’s dismissal; we granted
certiorari.

ISSUES

{6} The dispositive issue before this court is
whether the trial court erred in dismissing the in-
dictment against the fugitive defendant based on
a finding that an innocent man also named Alex
Joe Portillo had been arrested and not brought to
trial within the time period required by the six-
month rule of SCRA 1986, § 5-604(B). In our
discussion we address the following points:

(1) Alex Joe Portillo’s standing to ad-
vocate the dismissal of the fugitive defen-
dant’s indictment; and

(2) Whether a violation of Alex Joe Por-
tillo’s rights can inure to the benefit of the
fugitive defendant.
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DISCUSSION

{7} It cannot be asserted by the public defender
in this case that the speedy trial period has run
for the fugitive defendant as his failure to ap-
pear tolled the six-month rule. See SCRA 1986,
5-604(B)(5); State v. Flores, 99 N.M. 44, 653
P.2d 875 (1982). Further, the state does not claim
that Alex Joe Portillo should be retained as a de-
fendant in this case; it is uncontroverted that he
was improvidently arrested due to a mistake in
identity. The question that remains, however, is
the effect of the time limit for Alex Joe Portillo
upon the case pending against the fugitive defen-
dant. We conclude that there is no connection.

{8} A basic concept of American jurisprudence
is that the person asserting a constitutional or
statutory right must be the person whose rights
are at issue, that is, the person complaining must
be the real party in interest. As stated at 67A
C.J.S. Parties Section 11b (1978):

The general rule at common law is that
every action must be brought in the name
of the person whose legal right has been
invaded or infringed. It has been held to be
a general principle applicable to all actions
at law that they should be brought by the
person whose legal rights have been af-
fected.

See also Eastham v. Public Employees’ Re-
tirement Ass’n Bd., 89 N.M. 399, 553 P.2d 679
(1976) (court found plaintiffs had no standing to
sue because they lacked personal stake in the out-
come of the controversy); Kuhn v. Burroughs,
66 N.M. 61, 342 P.2d 1086 (1959) (plaintiffs
lacked standing to sue state because insufficient
interest in subject matter of suit).

{9} TItis clear that Alex Joe Portillo is neither the
person indicted nor the person who will benefit by
the dismissal of the indictment against the fugitive
defendant; Alex Joe Portillo does not have stand-
ing to pursue a dismissal of the indictment. More-
over, the fugitive defendant may not take advan-
tage of the remedies available to Alex Joe Portillo
for a violation of the innocent man’s rights.
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{10} SCRA 1986, 5-604(D) states in pertinent
part: “In event the trial of any person does not
commence within the time specified in Para-
graph B of this rule. .. the information or in-
dictment filed against such person shall be dis-
missed with prejudice.” The public defender
relies heavily upon the statutory language: “any
person.” However, it should be noted that Rule
5-604(D) grammatically links the term “any
person” with the latter reference “such person.”
In other words, when the trial of Person A (any
person) is not commenced within the time limit,
the information or indictment filed against Per-
son A (such person) shall be dismissed. To hold
that the failure to bring a particular person to
trial within the time limit justifies the dismissal
of an indictment against some other person not
only contravenes the clear wording of the statute,
but flies in the face of logic. We refuse to read
Rule 5-604(D) in such a tortured manner. As we
have repeatedly stated, principles of statutory
construction require that a statute be interpreted
with logic and common sense to avoid an absurd
result. See New Mexico Hosp. Ass’n v. A.T. &
S.F. Memorial Hosps., Inc., 105 N.M. 508, 734
P.2d 748 (1987); Shaw v. Warner, 101 N.M. 22,
677 P.2d 635 (Ct. App.), cert. denied, 101 N.M.
11, 677 P.2d 624 (1984).

{11} This is not a question of whether an in-
nocent man has fewer rights than a fugitive; it is
a question of whether a violation of an innocent
man’s rights can inure to the benefit of a fugitive
who has not had his rights abridged and who is
not before the court. The fugitive defendant can-
not benefit by this case, but this does not lessen
in any way the rights of Alex Joe Portillo. The
latter is certainly entitled to have all charges
against him dismissed with prejudice, and he
may have civil remedies available to him us well.
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Likewise, regardless of the wrongs inflicted upon
Alex Joe Portillo and regardless of his rights and
remedies, the fugitive defendant has no reason to
complain, nor has he.

{12} The public defender states that the purpose
behind the six-month rule is the prompt trial and
resolution of criminal cases. See State v. Men-
doza, 108 N.M. 446, 774 P.2d 440 (1989). While
that general statement is correct, the criminal case
against the fugitive defendant cannot be contin-
ued until he is rearrested. The charges against
Alex Joe Portillo have been resolved by dis-
missal. To dismiss the charges against the fugitive
defendant would serve no purpose other than to
allow a fugitive to profit from his wrongful flight.
Although we note that this case is the result of
the judicial system’s failure to act quickly in con-
firming that the wrong man had been arrested, the
manner in which the state and the public defender
handled Alex Joe Portillo should not be used to
deny the people of the State of New Mexico the
opportunity to bring a fugitive to justice.

{13} We find that the trial court erred in enter-
ing its order dismissing the indictment against
the fugitive defendant in this case. We therefore
remand with instructions to proceed in a manner
consistent with this opinion.

{14} ITIS SO ORDERED.
KENNETH B. WILSON,
Justice
WE CONCUR:

DAN SOSA, JR.,
Chief Justice

RICHARD E. RANSOM,
Justice
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OPINION
WILSON, Justice.

{1} This case arose under an action initiated
by Texas American Bank Levelland (the Bank),
respondent-appellee, to foreclose a it held on
real property owned by Mary Morgan (Mor-
gan), petitioner-appellant. During this action a
mortgage First Federal Savings & Loan Associa-
tion of Clovis (First Federal) held on the north
75.35 feet of the property (the front parcel) was
also foreclosed. The front parcel was sold at a
judicial sale and the trial court determined that
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Morgan could redeem the parcel for the sum of
$64,177.34 plus ten percent interest from May 5,
1989, until paid. Morgan appeals the redemption
price set by the trial court.

FACTS

{2} Morgan originally owned an undivided
one-half interest in real property in joint tenancy,
subject to First Federal’s mortgage on the front
parcel. Morgan’s joint tenant later mortgaged his
undivided one-half interest in the entire property
to the Bank and then conveyed his remaining in-
terest in the entire property to Morgan. Morgan
then owned the front parcel subject to First Fed-
eral’s mortgage and subject to the Bank’s mort-
gage on an undivided one-half interest in that par-
cel. Morgan owned the rear parcel subject to the
Bank’s mortgage on an undivided one-half inter-
est in that parcel. As a result, First Federal held a
first priority mortgage on the front parcel, Morgan
held a second priority position as to her original
undivided one-half interest in the front parcel, and
the Bank held a second priority mortgage on the
remaining undivided one-half interest in the front
parcel. The Bank held a first priority mortgage on
a one-half undivided interest in the rear parcel.

{3} At a foreclosure sale on April 2, 1986, the
Bank bid $115,000 for the entire property; repre-
senting the amount of First Federal’s first prior-
ity mortgage ($39,318.40) plus the amount it was
entitled to recover under the judgment of fore-
closure ($75,681.60). The Bank paid $39,318.40
to First Federal in cash at the sale.

{4} On April 9, 1986, Morgan petitioned the
trial court to redeem the front parcel and depos-
ited $40,000 with the court clerk, representing
the amount the Bank paid First Federal for its
first priority mortgage plus interest. The Bank
rejected Morgan’s tendered redemption claim-
ing the redemption price was $115,000. Morgan
appealed the matter to this court to determine the
terms and conditions of her redemption rights.
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{5} On appeal we determined that the Bank had
no claim against Morgan’s original undivided one-
half interest in the property. Texas American Bank/
Levelland v. Morgan, 105 N.M. 416, 733 P.2d 864
(1987). On remand, the trial court could not deter-
mine what portion of the Bank’s bid was attribut-
able to the front parcel of the property and ordered
that the property be resold in separate parcels.

{6} On June 29, 1987, the trial court entered a
second judgment and decree of foreclosure and
ordered that the property be resold in two sepa-
rate parcels. At the second sale on April 7, 1989,
the Bank bid $65,000 for the front parcel, repre-
senting a credit for the amount it previously paid
to First Federal ($39,318.40) plus an additional
$25,429.70. The Special Master’s Deed was
drafted on April 13, 1989, and the court con-
firmed the sale on April 20, 1989. Morgan then
petitioned the trial court to allow redemption
of the front parcel for $40,000. The trial court
determined that, as of May 5, 1989, the proper
redemption price for that parcel consisted of:

1. The amount paid to First

Federal; $39,318.40

Costs of the sale; $256.13

One-half of the amount bid in

excess of the lien payment to

First Federal and costs; $12,712.73
4. Ten-percent interest on the

amount paid to First Fed-

eral from April 26, 1986, to

May 5, 1989. $11,890.08

TOTAL $64,177.34

The trial court reasoned that since Morgan and the
Bank each held a second priority position as to an
undivided one-half interest in the front parcel, Mor-
gan’s redemption price must include one-half of the
amount the Bank bid in excess of the lien payment
and costs for that parcel. The trial court also stated
that interest on $64,177.34 would continue to run
until Morgan tendered a redemption payment.

{7} On September 18, 1989, the trial court
entered an order of redemption after Morgan
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deposited $65,795.92 with the court. Morgan ap-
peals the trial court’s set redemption price.

ISSUES

{8} On appeal, Morgan claims the trial
court erred in setting the redemption price at
$64,177.34 and seeks a determination of the
proper amount needed to redeem the front parcel.
In addressing these issues we must determine:

(1) when Morgan’s right of redemption
arose; and
(2) the proper redemption price.

1. Right of Redemption

{9} After a judicial sale of real property, the
former owner may redeem the property:

(1) by paying to the purchaser. .. at
any time within nine months from the
date of sale, the amount paid, with interest
from the date of purchase at the rate of
ten percent a year, together with all taxes,
interest and penalties thereon, and all pay-
ments made to satisfy in whole or in part
any prior lien or mortgage not foreclosed,
paid by the purchaser, with interest on such
taxes, interest, penalties and payments
made on liens or mortgages at the rate of
ten percent a year from the date of pay-
ment; or

(2) by petitioning the district court in
which the judgment or decree of fore-
closure was entered for a certificate of
redemption and by making a deposit of
the amount set forth in Paragraph (1) ...
in cash in the office of the clerk of the
district court in which the order, judg-
ment or decree under which the sale was
made was entered, at any time within nine
months from the date of sale. [Emphasis
added.]

NMSA 1978, § 39-5-18(A) (Cum. Supp. 1989).
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{10} In determining when Morgan’s right of
redemption arose we must define the statutory
terms “date of sale” and “date of purchase.”
“Statutes should be construed so as to promote
public convenience and to avoid inequity, absur-
dity, and hardship.” State ex. rel. Bd. of County
Comm’rs v. Jones, 101 N.M. 660, 661, 687 P.2d
95, 96 (1984). “When a statute uses terms of art,
we interpret these terms in accordance with case
law interpretation or statutory definition of those
words, if any.” Buzbee v. Donnelly, 96 N.M.
692, 700, 634 P.2d 1244, 1252 (1981).

{11} The Uniform Commercial Code (UCC)
states that a “sale” is accomplished when a
seller passes title to a buyer for a price. NMSA
1978, § 55-2-106(1). See also Valdez v. Garcia,
79 N.M. 500, 501, 445 P.2d 103, 104 (Ct. App.),
cert. denied, 79 N.M. 449, 444 P.2d 776 (1968).
Under this definition, the “date of sale” is the
date the property’s title passes to the buyer. “[A]
‘purchase’ includes taking by sale...or any
other voluntary transaction creating an interest in
property[.]” NMSA 1978, § 55-1-201(32) (Cum.
Supp. 1989). A “purchase” is complete when the
court confirms it and the purchaser receives an
interest in the property, i.e., title. See Speckner
v. Riebold, 86 N.M. 275, 277, 523 P.2d 10, 12
(1974); Baker v. Murphrey, 250 N.C. 346, 350,
108 S.E.2d 644, 648 (1959); 59 C.J.S. Mort-
gages 734(b) (1949). Thus, the “date of pur-
chase” is the date the purchase is completed.

{12} The first sale on April 26, 1986, was invali-
dated and the property was ordered resold in two
separate parcels. In that transaction the Bank did
not obtain title to the front parcel. Thus, no “sale”
or “purchase” occurred. Since a “sale” is a pre-
requisite to obtaining the right of redemption, that
transaction did not give Morgan a right of redemp-
tion and she was not subject to interest charges
from that date. See NMSA 1978, § 39-5-18(A).

{13} The second sale was the only sale com-
pleted. The Special Master’s Deed was drafted on
April 13, 1989, and trial court confirmed the sale
on April 20, 1989. In this case the “date of sale”
and “date of purchase” refer to April 20, 1989,
the date the trial court confirmed the second sale
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and the Bank obtained title to the front parcel.
Morgan’s right of redemption arose on that date.

2. Redemption Price

{14} The trial court held that the proper re-
demption price consisted of: (1) the amount paid
to First Federal; (2) sale costs; (3) one-half of
the remaining sale proceeds; and (4) interest on
the amount paid to First Federal from the date of
the first sale (April 26, 1986) until tender of the
redemption price. We disagree with the court’s
fourth criterion.

{15} Foreclosure proceedings may be simpli-
fied by viewing each transaction separately and
clearly identifying the parties’ capacities. This
case has been made unduly complex by the fact
that the $39,318.40 the Bank tendered to First
Federal in the first sale was not returned when
the sale was invalidated. While the Bank’s pre-
mature payment to First Federal may give rise
to separate and distinct rights and liabilities be-
tween the parties, that case is not before us.

{16} “A bid may be withdrawn at any time
before it is accepted. . ..” 59 C.J.S. Mortgages
734(b) (1949). A bidder does not receive any
right to the property until the sale is confirmed
by the court, then a legal “sale” has occurred.
See Speckner v. Riebold, 86 N.M. 275, 277,
523 P.2d 10, 12 (1974); Baker v. Murphrey,
250 N.C. 346, 350, 108 S.E.2d 644, 648 (1959);
59 C.J.S. Mortgages 734(b). Thus, any inter-
est earned on a bid amount belongs to the bid-
der when the sale is confirmed. Absent a valid
sale, the bid and its accrued interest remained the
Bank’s property and should have been returned
when the sale was invalidated.

{17} Similarly, the party seeking redemption
may withdraw money tendered to the court or
the purchaser until the tender is accepted. See
59 C.J.S. Mortgages 850(e) (1949). Interest on
the purchase price ceases to run when the party
seeking redemption validly tenders the redemp-
tion price to the purchaser. See NMSA 1978, §
39-5-18 (Cum. Supp. 1989); Evensen v. Pubco
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Petroleum Corp., 274 F.2d 866, 873 (10th Cir.
1960); 59 C.J.S. Mortgages 850(g) (1949). The
party seeking redemption owns any interest ac-
crued on money deposited to redeem the prop-
erty.

{18} The proceeds from the second sale of the
front parcel should have been distributed first to
discharge First Federal’s mortgage, with the re-
maining proceeds to be equally divided between
the Bank and Morgan. Thus, Morgan and the
Bank were each entitled to $12,712.73, as their
respective share of the sale proceeds.

{19} Once the foreclosure sale was confirmed,
Morgan was entitled to redeem the property by
paying the amount the Bank paid, $65,000, less
Morgan’s share of the sale proceeds, $12,712.73,
plus interest from the “date of purchase”, April 20,
1989. The fact that Morgan received part of the
sale proceeds and used those proceeds to redeem
the land sold need not confuse the issue. Similarly,
the fact that the Bank was both a purchaser and a
mortgagee should not confuse the issue.

{20} The statutory interest rate began to run on
the redemption price of $52,287.27 ($65,000 -
$12,217.73) from April 20, 1989, the “date of sale.”
Morgan could then redeem the property within
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nine months of that date by paying $52,287.27
plus ten percent annual interest from April 20,
1989, until tender of the redemption price.

CONCLUSION

{21} We conclude that the trial court improp-
erly calculated the redemption price to include
interest on the amount paid to First Federal, from
April 26, 1986, until paid. The proper redemp-
tion price equals $52,287.27 plus ten percent an-
nual interest from April 20, 1989, and any taxes,
interest or penalties thereon until the date pay-
ment was made, September 18, 1989. We reverse
and remand to the trial court for proceedings
consistent with this opinion.

{22} 1T IS SO ORDERED.
KENNETH B. WILSON,
Justice
WE CONCUR:

DAN SOSA, JR.,
Chief Justice

SETH D. MONTGOMERY,
Justice
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OPINION
WILSON, Justice.

{1} This matter coming on for consideration
by the court on motion for rehearing and the
court having considered said motion and being
sufficiently advised, now, therefore, the opinion
handed down on April 24, 1990 is hereby with-
drawn and the opinion filed this date is substi-
tuted therefor.

{2} Oil Transport Company (OTC) appeals a
district court judgment affirming New Mexico
State Corporation Commission’s (Commission)
orders denying OTC’s application for a certificate
of public convenience and necessity and granting
Ash, Inc.’s (Ash) application. We reverse in part,
affirm in part, and remand with instructions.

FACTS

{3} InDecember 1986 Ash applied to the Com-
mission for a certificate of public convenience
and necessity to transport petroleum products
statewide. See NMSA 1978, §§ 65-2-80 to -127
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(Repl. Pamp. 1981). OTC filed a similar appli-
cation in February 1987. The Commission heard
Ash’s application on March 25 and 26, 1987,
and heard consolidated applications of OTC
and Mission Petroleum Carriers, Inc. (Mission)
on May 6, 7, and 8, 1987. OTC and Steere Tank
Lines, Inc. (Steere) intervened to protest Ash’s
application. Ash, Steere, and Groendyke Trans-
port, Inc. (Groendyke) intervened to protest the
OTC and Mission applications. Prior to Ash’s
application hearing, and again on April 13, 1987,
OTC moved to consolidate the Ash and OTC ap-
plication hearings for comparative review. The
motions were denied by operation of law when
the Commission failed to act on them prior to
entering final orders on each application. The
Commission granted Ash’s application on Octo-
ber 19, 1987, and denied the OTC and Mission
applications on October 29, 1987.

{4} On January 7, 1988, OTC separately ap-
pealed both Commission orders to the district
court claiming they were arbitrary, biased, and
unsupported by substantial evidence. OTC also
claimed the Commission’s failure to consolidate
the Ash and OTC applications denied OTC due
process and equal protection. OTC consolidated
its appeals on March 7, 1988. On February 3,
1988, the Commission filed its answer, in which
it denied its orders were improper and claimed
OTC lacked standing to appeal the grant of
Ash’s application since OTC was merely an in-
tervenor in that proceeding. On April 18, 1988,
OTC amended its appellate complaints to in-
clude claims that the Commission discriminated
against OTC, a Nevada corporation owned by a
Lebanese national, in violation of 42 U.S.C. Sec-
tions 1981 and 1983 (1982) and erred in assess-
ing record preparation costs against OTC. OTC
also sought attorney fees under 42 U.S.C. Sec-
tion 1988 (1982). The Commission denied these
claims. The district court granted Ash, Groen-
dyke, and Steere the right to intervene in these
proceedings pursuant to Section 65-2-120(C).

{5} On August 11, 1988, the district court va-
cated the Commission’s orders and remanded
for comparative review of the Ash and OTC
applications and a resolution of conflicts in the
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Commission’s findings of fact and conclusions
of law. The court declined to review OTC’s dis-
crimination claims and claims for attorney fees
and costs, since they were not raised before the
Commission. The court concluded the Commis-
sion’s grant of Ash’s application was supported
by substantial evidence and ordered the Com-
mission to correct a clerical error in Ash’s certifi-
cate if, after comparative review, Ash qualified
for a certificate.

{6} On August 30, 1988, OTC moved the court to
reconsider its conclusion that substantial evidence
supported the Commission’s grant of Ash’s ap-
plication, as it conflicted with the court’s vacation
and remand of the Commission orders. The court
denied this motion on September 2, 1988, stating
there was no conflict since the two applications
were not mutually exclusive as an economic fact.
The court retained jurisdiction to review the Com-
mission’s orders entered upon remand.

{7} On remand, the Commission affirmed its
orders on grounds that Ash presented substan-
tial evidence the public needed its services and
OTC did not. The Commission also found OTC’s
intervenors showed substantial evidence that
granting OTC’s application would contravene
public convenience and necessity. The Commis-
sion again concluded that the applications were
not mutually exclusive as an economic fact, but
did not make a comparison of Ash and OTC’s
qualifications as carriers.

{8} On October 12, 1988, OTC moved the
district court for relief from the Commission’s
orders on the above grounds. On December 13,
1988, the court denied this motion, finding that
the Commission complied with the remand in-
structions and that the orders were supported by
substantial evidence. OTC appeals the district
court’s judgment.

ISSUES

{9} On appeal OTC asserts: (1) the Commis-
sion’s denial of its application was not supported
by substantial evidence; (2) the Commission’s
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orders were arbitrary; (3) the Commission’s
orders were domestically biased against OTC, in
violation of 42 U.S.C. Sections 1981 and 1983
(1982); and (4) the Commission erred in assess-
ing record preparation costs against OTC. No ap-
peal was taken from the district court’s order di-
recting the Commission to comparatively review
the Ash and OTC applications. In view of this
fact, the issue before us is not whether a compara-
tive review was required, but rather, whether the
Commission complied with the district court’s or-
der and comparatively reviewed the applications.

{10} On review we must determine whether the
Commission’s orders were: (1) within the scope
of its authority; (2) supported by substantial evi-
dence; (3) arbitrary, capricious, or fraudulent; or (4)
the result of bias or an abuse of discretion. NMSA
1978, § 12-8-22(A) (Repl. Pamp. 1988); Groen-
dyke Transp., Inc. v. New Mexico State Corp.
Comm’n, 101 N.M. 470, 477, 684 P.2d 1135, 1142
(1984). In making this determination, we indepen-
dently review the whole record for district court
error. National Council on Compensation Ins. v.
New Mexico State Corp. Comm’n, 107 N.M. 278,
282, 756 P.2d 558, 562 (1988). On appeal we may
correct an administrative agency’s misapplication of
the law. Conwell v. City of Albuquerque, 97 N.M.
136, 138, 637 P.2d 567, 569 (1981); Ortiz v. New
Mexico Employment Sec. Dep’t, 105 N.M. 313,
315,731 P2d 1357, 1359 (Ct. App. 1986).

{11} OTC does not dispute the Commission’s
authority to decide common carrier applications.
The Commission has constitutional authority to
determine matters of public convenience and ne-
cessity relating to common carriers. N.M. Const.
art. XI, § 7. The Commission also has statutory
authority to establish reasonable license require-
ments to perform its functions. NMSA 1978, §
65-2-83 (C) and (D) (Cum. Supp. 1989). We dis-
cuss OTC’s issues in this context.

(I) SUBSTANTIAL EVIDENCE

{12} OTC argues substantial evidence does
not support the Commission’s denial of OTC’s
application due to its failure to consider Ash’s
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evidence of public need for a statewide petroleum
carrier in evaluating OTC’s application. Substan-
tial evidence supporting administrative agency
action is relevant evidence that a reasonable mind
might accept as adequate to support a conclu-
sion. National Council on Compensation Ins.
v. New Mexico State Corp. Comm’n, 107 N.M.
278, 282, 756 P.2d 558, 562 (1988); Viking Pe-
troleum, Inc. v. Qil Conservation Comm’n,
100 N.M. 451, 453, 672 P.2d 280, 282 (1983).

(a) Certificate Requirements

{13} Except as provided in NMSA 1978, Sec-
tion 65-2-84 (Repl. Pamp. 1981), the Commis-
sion shall issue a certificate of public convenience
and necessity authorizing the applicant to pro-
vide transportation as a common carrier under
the Motor Carrier Act if it finds:

(1) that the person is fit, willing and
able to provide the transportation to be au-
thorized by the certificate and to comply
with the Motor Carrier Act and regulations
of the commission; and

(2) on the basis of evidence presented
by persons supporting the issuance of the
certificate, that the service proposed will
serve a useful public purpose, responsive
to a public demand or need.

NMSA 1978, § 65-2-84(D) (Repl. Pamp. 1981).
See also Groendyke Transp., Inc. v. New Mexico
State Corp. Comm’n, 101 N.M. 470, 473, 684
P.2d 1135, 1138 (1984). Notwithstanding an appli-
cant’s prima facie showing pursuant to Section 65-
2-84(D), the Commission must deny an application
if it finds, based on intervenor and protestant evi-
dence, that a grant would be inconsistent with pub-
lic convenience and necessity. Id. at 473-74, 684
P.2d at 1138-39; see also §§ 65-2-84(E), (F).

(b) Public Need

{14} The Commission denied OTC’s applica-
tion in part for failure to show, in its hearing, a



New Mexico Commemorative Appellate Reports

public need for its services. The Commission’s
order was based on a strict interpretation of
NMSA 1978, Section 65-2-84(D) (Repl. Pamp.
1981), which requires “persons supporting the
issuance of the certificate . ..” to present evi-
dence the public needs their services. (emphasis
added). We disagree with this interpretation of
the statute.

{15} Prima facie evidence of public need is
established by identifying: (1) commodities to
be shipped; (2) points to and from which traf-
fic moves; (3) the volume of freight to be ten-
dered to the applicant; and (4) why present
freight transportation services fall to meet pre-
sent demands. See Refrigerated Transp. Co.
v. Interstate Commerce Comm’n, 616 F.2d
748, 751 (5th Cir. 1980); Novak Contract Car-
rier Application, 103 M.C.C. 555, 557 (1967).
“[PJublic need is a fact and is not the exclusive
property of any party or supporting witness, and
that having been proven by any one of several
applicants for the same authority, or by all of
them collectively, the public interest must control
as to which shall receive the operating rights.”
Contractors Transport Corp. Extension-Iron
and Steel Articles, 126 M.C.C. 637, 641 (1977).
This court has held that the statutory terms
“convenience” and “necessity” refer to a definite
need by the general public, rather than individu-
als. Transcontinental Bus Sys., Inc. v. State
Corp. Comm’n, 61 N.M. 369, 372, 300 P.2d
948, 951 (1956); Ferguson-Steere Motor Co. v.
State Corp. Comm’n, 63 N.M. 137, 146, 314
P.2d 894, 903 (1957). “Once it has been deter-
mined that consolidation of several proceedings
is appropriate, it is axiomatic that the evidence
adduced in one of the proceedings becomes a
part of the entire consolidated record and is to be
considered in making decisions on the merits of
each of the other embraced proceedings.” Con-
tractors Transport Corp. Extension-Iron and
Steel Articles, 126 M.C.C. at 640-41.

{16} In this case, the Commission twice deter-
mined that the Ash and OTC applications were
not mutually exclusive. Nevertheless, the district
court ordered a comparative review of the Ash
and OTC applications on remand and that order
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has not been appealed. Thus, under the above
law, Ash and OTC’s evidence of “public need”
was also consolidated.

{17} Both Ash and OTC presented evidence
of commodities to be shipped, points of trans-
portation, and prospective freight volume. Ash
presented evidence that, in many areas of New
Mexico, only one carrier was available to trans-
port petroleum products. Its witnesses stated they
needed more than one carrier to meet their de-
mands and to encourage competition among car-
riers. Ash also presented evidence that the New
Mexico economy could support more carriers and
present demands exceeded available services. In
addition, Ash presented evidence that its custom-
ers were pleased with its performance and would
use it, as well as other certified carriers, to transport
statewide. Intervenors in Ash’s case objected to the
wording of its application and generally stated that
present carrier services met state demands.

{18} OTC presented evidence that only one state-
wide carrier was presently certified. Its witnesses
stated they needed more statewide carriers to in-
crease competition in the industry, to ensure prod-
uct transportation, and to allow business expansion.
Some of OTC’s witnesses stated they would need
less carrier service, as New Mexico business was
declining. OTC’s intervenors presented evidence
that New Mexico business was declining and
OTC's certification would harm present carriers.

{19} After hearing this evidence, the Commis-
sion determined that Ash presented sufficient
evidence of “public need” and OTC did not.
This finding is contrary to the law stated above.
We conclude that the Commission should have
considered Ash’s evidence of “public need” in
evaluating OTC’s application and its failure to
do so deprived OTC of the substantial evidence
necessary to support its application.

(II) ARBITRARY, CAPRICIOUS OR
FRAUDULENT

{20} OTC next claims the Commission’s dis-
parate treatment of Ash and OTC was arbitrary.
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An administrative agency acts arbitrarily or ca-
priciously when its action is unreasonable, ir-
rational, wilful, and does not result from a sift-
ing process. Perkins v. Department of Human
Servs., 106 N.M. 651, 655, 748 P.2d 24, 28 (Ct.
App. 1987); Garcia v. New Mexico Human
Servs. Dep’t, 94 N.M. 178, 179, 608 P.2d 154,
155 (Ct. App.) (quoting Olson v. Rothwell, 28
Wis.2d 233, 239, 137 N.W.2d 86, 89 (1965),
reversed on other grounds, 94 N.M. 175, 608
P.2d 151 (1980).

{21} The Commission separately evaluated
the “public need” evidence presented by Ash
and OTC, contrary to the law stated above. The
Commission then found “public need” supported
only Ash’s application. Once a “public need”
was shown, the Commission had no rational ba-
sis for denying OTC’s application for failure to
show “public need” for its services.

{22} It appears that once the determination of
no mutual exclusivity was made, the Commis-
sion did not thereafter consider the consolidated
record in denying OTC’s application in finding
nos. 5, 6, 9 and 10. However, in finding no. 12,
the Commission found, based on the record of
the Ash application, that OTC’s application was
not consistent with “public convenience and ne-
cessity.” If the Commission refused to look at
the consolidated record on “public need” when
it would help OTC while looking at the con-
solidated record on “public convenience and
necessity” when it would hurt OTC, such deci-
sion making is clearly arbitrary. We conclude the
Commission’s decision was arbitrary.

(IIT) BIAS OR ABUSE OF DISCRETION
(a) Bias

{23} OTC next argues the Commission uncon-
stitutionally applied NMSA 1978, Section 65-2-
84(D) (Repl. Pamp. 1981) to deny OTC’s applica-
tion. Specifically, OTC alleges the Commission’s
orders were domestically biased against OTC, in
violation of 42 U.S.C. Sections 1981 and 1983
(1982), and it seeks attorney fees under 42 U.S.C.
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Section 1988 (1982). In support, OTC cites Com-
mission findings that: (1) OTC was a Nevada
corporation owned by a Lebanese national; and
(2) Ash, a New Mexico corporation, provided
twenty-two jobs for New Mexicans.

{24} As stated, the district court declined to
hear these issues, first raised on appeal. “[I]ssues
not raised in administrative proceedings will not
be considered for the first time on appeal.” Wolf-
ley v. Real Estate Comm’n, 100 N.M. 187, 189,
668 P.2d 303, 305 (1983). See also Kaiser Steel
Corp. v. Revenue Div., 96 N.M. 117, 120, 628
P.2d 687, 690 (Ct. App.), cert. denied, 96 N.M.
116, 628 P.2d 686 (1981). The district court may
remand original issues to the Commission, if it
is necessary to dispose of the case. NMSA 1978,
§ 12-8-22(B) (Repl. Pamp. 1988). The district
court determined that these issues were not dis-
positive of the case and did not remand them. We
find the Commission’s failure to jointly consider
the applicants’ “public need” evidence disposi-
tive of this case and affirm the district court’s re-
fusal to consider these claims.

(b) Abuse of Discretion

{25} OTC next claims that the Commission
abused its discretion by originally failing to
consolidate the Ash and OTC applications. See
Ashbacker Radio Corp. v. Federal Comm.
Comm’n, 326 U.S. 327 (1945). An agency
abuses its discretion when its decision is not in
accord with legal procedure or supported by its
findings, or when the evidence does not support
its findings. Perkins v. Department of Human
Servs., 106 N.M. 651, 655, 748 P.2d 24, 28 (Ct.
App. 1987). An agency also abuses its discretion
when its decision is contrary to logic and reason.
Id. The Commission has discretion to consoli-
date hearings. N.M. State Corp. Comm’n R.P. 44
(Nov. 14, 1985). The Commission may prescribe
its own procedural rules within constitutional
limits. N.M. Const. art. XI, § 4; In re Atchison,
T. & S.F. Ry., 37 N.M. 194, 20 P.2d 918 (1933).

{26} Even were we to assume the Commission
had discretion not to consolidate the applications
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originally, the Commission had no discretion
to ignore the district court’s order requiring a
comparative review. As stated, the Commission
twice determined that the applications were not
mutually exclusive. However, since the district
court ordered a comparative review of both ap-
plications, including “public need” evidence, we
conclude the Commission abused its discretion
by falling to consolidate the evidence of public
need when considering OTC’s application.

(IV) COMPARATIVE REVIEW OF
OTC AND ASH AS CARRIERS

{27} The Commission failed to make findings or
conclusions regarding the comparative merits of
OTC and Ash, despite the district court’s instruc-
tions that the Commission should make a com-
parative review of the Ash and OTC applications
to determine whether either or both should be
awarded permits. The record supports the Com-
mission’s finding that there is a public need and
necessity for the services to be rendered by Ash
and OTC. It is therefore necessary that the Com-
mission make a comparative review of the whole
record. After reviewing both the Ash and OTC ap-
plication proceedings and all of the evidence pre-
sented, it should make a determination of whether
the grant of a certificate to OTC would be “incon-
sistent with the public convenience and necessity”
and whether OTC is “fit, willing and able to pro-
vide transportation to be authorized by the certifi-
cate and to comply with the Motor Carrier Act and
the regulations of the commission.” NMSA 1978,
§ 65-2-84(D)(1) (Repl. Pamp. 1981).

{28} The Commission should make additional
findings of fact as may be necessary to support
its decision.

(V)RECORD PREPARATION COSTS
{29} Last, OTC argues it should not be as-

sessed preparation costs for a record that the
Commission is required to keep in triplicate. The
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Commission is statutorily required to keep three
copies of all witness testimony at its hearings.
NMSA 1978, § 63-7-13 (Repl. Pamp. 1989). The
Commission is not required to keep three copies
of the entire record, as OTC suggests. Commis-
sion Rule 64 requires the appellant to pay appel-
late record preparation costs. N.M. State Corp.
Comm’n R.P. 64 (Nov. 14, 1985). As stated, the
Commission may prescribe such rules. N.M.
Const. art. XI, § 4; In re Atchison, T. & S.F.
Ry., 37 N.M. 194, 20 P.2d 918 (1933). Thus, the
Commission’s assessment of record preparation
costs against OTC was proper.

{30} We reverse and remand to the Commis-
sion with instructions that, having determined
a lack of mutual exclusivity, it enter additional
findings of fact and conclusions of law, based
upon the entire consolidated record, as to
whether the grant of a certificate to OTC would
be, “inconsistent with the public convenience
and necessity” and whether OTC is, “fit, willing
and able to provide the transportation to be au-
thorized by the certificate and to comply with the
Motor Carrier Act and regulations of the com-
mission.” NMSA 1978, § 65-2-84(D)(1) (Repl.
Pamp. 1981).

{31} ITIS SO ORDERED.
WE CONCUR:
KENNETH B. WILSON,

Justice

RICHARD E. RANSOM,
Justice

STEVE HERRERA,
District Judge

(sitting by designation)
Not participating:
DAN SOSA, JR.,
Chief Justice

JOSEPH F. BACA,
Justice
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OPINION
RANSOM, Justice.

{1} This wrongful death and personal injury
action was brought against the state and its
agency, the Highway Department, and against
Slurry Seal, Inc., a highway construction com-
pany. Plaintiffs claimed that negligence in the
control of traffic at a mountain-site construction
project contributed to deaths and injuries from a
runaway truck driven by Enrique Peters. A ver-
dict of $651,686.85 was rendered against the
Department. Under the Tort Claims Act, NMSA
1978, Sections 41-4-1 to -27 (Repl. Pamp. 1989),
the statutory immunity from tort liability enjoyed
by a governmental entity does not apply to high-
way maintenance. Section 41-4-11(A). Liability,
however, is limited to $500,000 “for all claims
arising out of a single occurrence,” Section 41-
4-19(A)(3), and no judgment may include an
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award for exemplary or punitive damages. Sec-
tion 41-4-19(B).

{2} We issued our writ of certiorari to the
court of appeals to review (1) whether the “sin-
gle occurrence” limit of $500,000 applies to the
sum of damages caused by the runaway truck’s
successive and separate collisions with multiple
vehicles; (2) whether the bar to punitive dam-
ages against the Department affects the mandate
of the New Mexico uniform jury instruction
on wrongful death that, in fixing the amount of
damages it deems fair and just, the jury should
include in its award compensation for “mitigat-
ing or aggravating circumstances” attending the
wrongful act, neglect, or default, SCRA 1986, §
13-1830; and (3) whether, to recover for severe
shock from witnessing the death of her husband
and fatal injuries to her son, an injured passen-
ger in one of the automobiles was required to
prove by expert medical testimony, or other-
wise, a physical manifestation of her emotional
injury.

{3} We affirm the court of appeals in its applica-
tion of the “single occurrence” limit of $500,000;
we reverse its finding of error in the trial court’s
wrongful death instruction that included a ref-
erence to “aggravating circumstances;” and we
take this opportunity to reexamine the tort of
negligent infliction of emotional distress articu-
lated in Ramirez v. Armstrong, 100 N.M. 538,
673 P.2d 822 (1983). Specifically, we reject the
Ramirez requirement that “[t]here must be some
physical manifestation of, or physical injury to
the plaintiff resulting from the emotional injury.”
Id. at 542, 673 P.2d at 826.

{4} In 1981 the Department contracted with
Slurry Seal to resurface a mountainous por-
tion of Highway 82 between Cloudcroft and
Alamogordo. Plaintiffs alleged that defendants
knew or should have known this portion of the
highway contained steep downhill grades and
had a history of runaway trucks, and that they
were negligent in failing to design and imple-
ment an appropriate traffic-control plan for the
project. On July 22, 1981, Slurry Seal was work-
ing on a stretch of highway that ran between
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milepost 8.1 to the east and a tunnel to the west.
For some distance east and west beyond milepost
8.1 and the tunnel, the construction company had
placed a series of signs warning motorists to be
prepared to stop. As the work crew resurfaced
the eastbound (uphill) lane, an escort vehicle
was to shuttle traffic alternately up and down the
westbound lane.

{5} At the time of the tragedy giving rise to this
lawsuit, the escort vehicle was proceeding uphill
through the construction site, leading a line of
seven to twelve eastbound vehicles. A flagman
at the uphill end of the construction had stopped
about ten westbound cars when there came into
view a heavily-laden truck proceeding at great
speed downhill in the westbound lane. Its wheels
were smoking. The truck, driven by Peters, had
experienced brake failure and was out of control.
Peters managed to swerve around the stopped,
westbound vehicles and back into the westbound
lane. By this time the escort vehicle and the first
two cars in the line of vehicles proceeding uphill
had cleared the construction area and had returned
to the eastbound lane. Peters, unable to stop or
avoid the oncoming traffic, sideswiped the third
vehicle as its driver, Nette Motten, attempted to
maneuver into the uphill lane and out of the path
of the runaway truck. Peters’ truck continued
downhill and collided with three other vehicles,
one driven by George Allegar, another by Sylves-
ter Folz, and a third by Sherri Calkins. Finally,
the truck struck a Slurry Seal construction vehicle
and came to a stop. In striking these five vehicles,
Peters’ truck had travelled a distance of 500 to
600 feet. The jury allocated twenty percent of the
fault to Peters, thirty-five percent to Slurry Seal,
and forty-five percent to the Department.

{6} Thomas Tallant, the minor son of Nettye
Motten, was injured. Sylvester Folz died at the
scene of the accident. His wife, plaintiff Doro-
thy Folz, suffered multiple injuries, while their
son Steven died several days later as the result of
his injuries. Leo Garcia, an employee of Slurry
Seal, was thrown from the construction vehicle
and burned to death in a fire caused by a ruptured
gasoline tank. The jury awarded damages as fol-
lows: Dorothy Folz, individually, $306,907.10;
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Dorothy Folz, as personal representative of the
estate of Sylvester Folz, $206,203.18; Dorothy
Folz, as personal representative of the estate of
Stephen Folz, $329,107.02; Rita Garcia, as per-
sonal representative of the estate of Leo Gar-
cia, $500,000; and Nettye Motten, on behalf
of Thomas Tallant, $105,975.76. The verdict
against the state was $651,686.85, or forty-five
percent of the total. The court entered judgment
for plaintiffs but limited the damages recoverable
against the state to a total of $500,000 on the ba-
sis of the liability cap.!

{7} Department’s acts gave rise to a single oc-
currence. Plaintiffs contend each collision of the
runaway truck was a separate occurrence, and,
therefore, the statutory limitation of $500,000
applies separately to all victims injured as a re-
sult of each of five occurrences. The court of ap-
peals concluded that plaintiffs’ aggregate recov-
ery against the state must be limited to $500,000
because plaintiffs’ injuries arose from a single
occurrence as that term is used in Section 41-4-
19(A)(3).2 We agree.

! Section 41-4-19(A) of the New Mexico Tort Claims Act
provides:

In any action for damages against a governmental entity
or a public employee while acting within the scope of his
duties as provided in the Tort Claims Act, the liability shalt
not exceed:

(1) the sum of one hundred thousand dollars ($100,000)
for damages to or destruction of property arising out of a sin-
gle occurrence;

(2) the sum of three hundred thousand dollars ($300,000)
to any person for any number of claims arising out of a sin-
gle occurrence for all damages other than property damage as
permitted under the Tort Claims Act; or

(3) the sum of five hundred thousand dollars ($500,000)

for all claims arising out of a single occurrence.
2 Although not at issue in this case and not necessary to our
decision here, Section 41-4-19 does not purport to limit the
liability of the state and its entities in the aggregate. Rather,
this Section specifically applies to the liability of “a govern-
mental entity or public employee.” “[I]t is only when the pub-
lic entity is itself acting through its employee . . . that the Tort
Claims Act comes into play. The public entity can act only
through its employees, and the act of the offending employee
is the act of the public entity under [the] traditional tort [doc-
trine of respondeat superior].” Silva v. State, 106 N.M.
472,477, 745 P.2d 380, 385 (1987). It thus would appear that
multiple governmental entities each could be liable for con-
current negligence to the limits of the Act under consideration
here, but only for that portion of the total liability attributed to
the entity or its employees.
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{8} The term “single occurrence” is not de-
fined in the Tort Claims Act. In its opinion, the
court of appeals drew upon the interpretation
given that term in the judicial decisions of other
jurisdictions concerned with the meaning of li-
ability insurance contracts. Within that context
three approaches have been used: (1) looking to
the effects of the accident, that is, the number
of injured persons, e.g., Kuhn’s of Brownsville,
Inc. v. Bituminous Casualty Co., 197 Tenn. 60,
270 S.W.2d 358 (1954); (2) looking to the proxi-
mate cause or causes of the injury or injuries,
e.g., Home Indemnity Co. v. City of Mobile,
749 F.2d 659 (11th Cir. 1984); and (3) looking to
the event which triggered liability, that is, the
one event of an unfortunate character that takes
place without foresight or expectation and sub-
jects the insured to liability. See, e.g., Shamblin
v. Nationwide Mut. Ins. Co., 332 S.E.2d 639
(W. Va. 1985). See generally Annotation, What
Constitutes Single Accident or Occurrence
Within Liability Policy Limiting Insurer’s Li-
ability to a Specified Amount per Accident or
Occurrence, 64 A.L.R. 4th 668 (1988).3

3 It must be acknowledged that the legislature certainly
might have used the term “single occurrence” in a different
sense than the one used in the insurance industry. In addition,
principles of statutory construction and contract circumstanc-
es may lead to differing interpretations of similar terms. The
Tort Claims Act is in derogation of plaintiffs’ common-law
right to sue the defendants and, therefore, is strictly construed
Methola v. County of Eddy, 95 N.M. 329, 622 P.2d 234
(1980); see also Holiday Management Co. v. City of Santa
Fe, 94 N.M. 368, 610 P.2d 1197 (1980) (declining to construe
waiver provisions of Tort Claims Act in a manner inconsistent
with remedial purpose of common-law abrogation of sover-
eign immunity). While the limitation of liability may form
one of the objectives of both insurance companies and the
New Mexico legislature, the Tort Claims Act also embodies a
governmental desire to balance with this objective the needs
of citizens for compensation and the need to impose duties of
reasonable care on public employees. See NMSA 1978, § 41-
4-2 (Repl. Pamp. 1989). Nevertheless, when the legislature
does not provide an express definition of an essential statuto-
ry term, it must be assumed that the legislature was aware of
the construction given that term in the judicial decisions of
other jurisdictions. Cf. Buzbee v. Donnelly, 96 N.M. 692,
699-700, 634 P.2d 1244, 1251-52 (1981) (interpreting unde-
fined statutory term “directly negat[ing] . . . guilt” in terms of
case-law interpretation of the term “direct evidence”). Cases
that determine what constitutes a “single occurrence” within
the financial limitations of a contract for liability insurance
are, therefore, of some relevance.
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{9} —“Effects” (number of injured persons)
does not determine number of occurrences. With
regard to statutory maximum awards, legisla-
tures have used three approaches to address re-
covery for multiple plaintiffs or claims: the “per
incident or occurrence” standard; the “per per-
son or claimant” standard; and the “per claim”
standard. See Annotation, Validity and Con-
struction of Statute or Ordinance Limiting
the Kinds or Amount of Actual Dies Recov-
erable in Tort Action Against Governmental
Unit, 43 A.L.R. 4th 19, 26 (1986).* New Mexico
utilizes a “per person” standard permitting an
award of damages up to $300,000 to each person
for all claims arising out of a single occurrence,
see Section 41-4-19(A)(2), subject further to a
higher $500,000 limit for all claims arising out
of a single occurrence. See § 41-4-19(A)(3).

{10} Under the New Mexico scheme it can-
not be argued that the number of injured persons
was intended to determine the number of occur-
rences, i.e., that the legislature intended to adopt
the so-called “effects” approach in articulating the
“single occurrence” standard. While the limitation
on all claims of individual persons is determined
by subsection (A)(2), subsection (A)(3) clearly
addresses the aggregate claims of multiple plain-
tiffs with any number of claims arising out of the
same occurrence. This interpretation is consistent
with both the express and implicit interpretations
given similar “per person” and “per occurrence”
limitation provisions in other jurisdictions. See,
e.g., Gleason v. City of Oklahoma City, 666 P.2d
786 (Okla. Ct. App.) (when aggregate limitation
on damages not reached, multiple claimants were
each entitled to recover up to “any claimant” limi-
tation for all claims arising out of a single occur-
rence because aggregate limitation “obviously”

* The doctrine of governmental sovereign immunity has been
abolished or substantially abridged in virtually all jurisdic-
tions either through legislation or judicial decision. In con-
junction with abolition of immunity (and sometimes in re-
sponse), numerous jurisdictions, including New Mexico,
have passed legislation limiting the damages recoverable
against governmental tortfeasors. As with examination of the
cases interpreting the term “occurrence” in liability insurance
contexts, it also is instructive to compare the New Mexico
damage limitation with the limiting legislation of other juris-
dictions.
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contemplated multiple claimants in single occur-
rence), cert. denied, 666 P.2d 786 (1983).

{11} —“Proximate cause” alone does not de-
termine number of occurrences. The court of
appeals purported to adopt the general view of
a large number of jurisdictions that look to the
proximate cause or causes of the accident to de-
termine whether the accident constitutes a single
occurrence or multiple occurrences. It would
look to the concurrent cause attributable to the
governmental entity and include within a “single
occurrence” all resulting harm closely connected
in time and location. The court stated:

The term “single occurrence,” con-
tained in Section 41-4-19, refers to “the
act or omission” of the governmental en-
tity or public employee . . . and applies to
claims which arose from the same proxi-
mate cause [and] embrace[s] those situa-
tions where the events resulting from the
negligent act or acts of a governmental en-
tity or public employee are closely linked
together in time and location.

Because the sequence of events in this case all
“derived from the same proximate cause and
were closely connected in both time and loca-
tion,” the court concluded there was but a single
occurrence. The court did not analyze, however,
how the successive acts of design (planning)
and of implementation or supervision were to be
treated as the “same proximate cause” when they
concurred to contribute to the accident. In light
of this latter consideration, we do not base our
application of the statute under the facts here on
the notion that the sequence of events giving rise
to liability “derived from the same proximate
cause.”

{12} We believe the suggestion of the court
of appeals that the term “single occurrence” re-
fers to the “act or omission of the governmental
entity” which gave rise to the action is mislead-
ing. In some cases, a single, negligent act on the
part of the state may coincide with the event that
gives rise to damages and liability, such as in
the negligent operation of a motor vehicle by an
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agent of the state. In many other cases, multiple
negligent acts or omissions of the state will an-
tedate the event giving rise to liability. In such
a case, the term “single occurrence” refers to all
harm that, although proximately caused by a par-
ticular risk arising from the concurrent operation
of one or more successive acts or omissions on
the part of a governmental entity, was triggered
by a particular event giving rise to liability.’

{13} —“Triggering event” for injuries within
singular risk of harm determines occurrence.
Our construction of the meaning of “single oc-
currence” and our application of that term here
are based on the fact that all the injuries (1) lay
within a singular risk of harm created by the con-
current operation of the Department’s negligent
acts and omissions, and (2) were triggered by a
discrete event®—the runaway truck. The Depart-
ment committed at least two negligent acts or
omissions (planning and implementation) that,
although committed successively, combined
concurrently with the negligence of the other
tortfeasors to proximately cause indivisible harm
to each of multiple persons facing the singular
risk of a runaway truck. In contrast, Peters, the
driver of the runaway truck, may have committed
one or more discrete torts with respect to each of
the five collisions. Each such discrete tort would
have been separated in time, place, and (perhaps)
nature, and each in succession would have com-
bined with the negligence of the Department and
Slurry Seal to proximately cause the same harm.

> From this perspective it is apparent that the state’s total po-
tential liability for an ongoing risk of harm attending a project
like this construction project never would be limited to
$500,000 for the duration of the project. Here, a separate oc-
currence would have existed had the events in this case been
repeated by a second runaway truck that same day, regardless
of whether a subsequent negligent act was committed by the
Department. See Mason v. Home Ins. Co., 177 Ill. App. 3d
454, 532 N.E.2d 526 (1988) (finding a separate occurrence
each time another customer was served contaminated food),
appeal denied, 125 I11. 2d 567, 537 N.E.2d 811 (1989).

¢ The event that triggers liability may be a discrete act or
omission of the governmental entity, as with the negligence
of a public employee that coincides with injury, or the trigger-
ing event may be attributable to other persons or forces re-
gardless of whether that event itself constitutes concurring
fault.
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{14} We are concerned, however, with the re-
lationship of the Department’s negligent conduct
to this accident scene, not that of Peters, and we
define the scope of a “single occurrence” ac-
cordingly. The negligent acts and omissions of
the Department and Slurry Seal, although tak-
ing place at different points in time, combined
to form but a singular, unitary, ongoing risk—
that a runaway truck would strike one or more
vehicles in an escorted caravan as the result of
the collective failure of these parties to design
and implement an effective traffic-control plan.
Moreover, although the Department could have
taken steps to eliminate the danger from runaway
trucks, it had no control over whether the driver
of a runaway truck would commit additional,
independent tortious acts once the truck went out
of control. Thus, from the perspective of the gov-
ernmental entity, there was but a “single occur-
rence,” because the collisions between the truck
and each of the five vehicles lay within the scope
of consequences portended by its negligence,
and because the driver’s loss of control was the
triggering event that brought this negligence to
its tragic fruition.’

7 The court of appeals suggested that, when multiple parties
suffer injury, the sequence of events, e.g., the successive acts
of the driver in this case, must be linked together closely in
time and space to be considered a single occurrence. Other
courts likewise have relied upon the time and space See
Shamblin v. Nationwide Mut. Ins. Co., 332 S.E.2d 639
(W.Va. 1985) (one occurrence held to exist when one employ-
ee driver of insured negligently radioed second employee
driver that it was safe to pass truck, and second employee’s
negligent attempt to pass resulted in an accident, because acts
were closely related in time and concurrently caused the acci-
dent); Olsen v. Moore, 56 Wis. 2d 340, 202 N.W.2d 236
(1972) (one occurrence held to exist when insured’s vehicle
struck two vehicles almost simultaneously, there was virtual-
ly no time or space interval between impacts, and insured
never regained control over the vehicle prior to striking sec-
ond automobile). Petitioner points out the anomaly of a factor
requiring events to be “closely linked in time and space,”
given the court of appeals’ purported adoption of a causation
approach to the interpretation of a “single occurrence.” Cf.
W.P. Keeton, D.B. Dobbs, R.E. Keeton & D. G. Owen, Pross-
er and Keeton on the Law of Torts, 43 at 283 (5th ed. 1984)
(on unforeseeable consequences: “Remoteness in time or
space may give rise to the likelihood that other intervening
causes have taken over the responsibility. But when causation
is found . . . it is not easy to discover any merit whatever in
the contention that such physical remoteness should of itself
be dispositive].”).
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{15} Although not directly at issue here, it is
useful to note a case that held more than one
occurrence existed when successive acts of
negligence concurred to create multiple risks.
In Home Indemnity Co. v. City of Mobile,
749 F.2d 659 (11th Cir. 1984), an insurer brought
a declaratory judgment action in federal district
court, seeking adjudication of the meaning of the
term “occurrence” in its policy with the City. Sig-
nificantly, this policy was purchased in response
to the City’s exposure to limited liability as a re-
sult of the state legislature’s partial abrogation of
sovereign immunity. The “per occurrence”, term
in the insurance policy was intended by the par-
ties to cover the City’s exposure to $100,000 of
liability for property damages “arising out of a
single occurrence.”

{16} The controversy over the meaning of this
provision arose when the City’s storm drain system
overflowed and caused extensive flooding after
three heavy rains in 1980 and 1981.% In over 200
different lawsuits, homeowners whose property
was damaged by the flooding had alleged that the
City was negligent in the planning, construction,
operation, and maintenance of its surface water
drainage system. The court rejected as too narrow

Further, petitioner argues, a time and space factor quite
probably would call on fact finders to make subjective and
unprincipled decisions. For example, had the truck in this
case proceeded another quarter mile down the road, still out
of control, before striking a sixth vehicle, would this collision
have constituted a separate occurrence? Under the theory
we adopt today, the same negligent acts and omissions on
the part of the Department would have subjected it to “sin-
gle occurrence” liability for a (hypothetical) sixth collision
with the same runaway truck. To the extent no independent,
intervening cause cut the chain of causation flowing from the
Department’s negligence, the sixth collision would have lain
within the scope of the same risk of harm that subjected the
Department to liability for the previous five collisions.
$ City of Mobile concerned the same facts at issue in Home
Indemnity Co. v. Anders, 459 So. 2d 836 (Ala. 1984), ap-
peal after remand sub nom., Home Indemnity Co. of New
York v. City of Mobile, 477 So.2d 312 (Ala. 1985), in which
the Alabama Supreme Court interpreted the term “occur-
rence” under the state’s tort claims act to refer to all injuries
resulting from the same proximate cause. Anders, however,
declined to decide the facts under this definition, holding that,
in light of the pendency of over 200 other suits by injured
homeowners, such a determination lay beyond the jurisdic-
tional scope of the declaratory action brought by the City and
its insurer. Anders, 459 So.2d at 843-44.
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the insurer’s argument that equated a separate “oc-
currence” with all flooding caused by each rainfall,
and the court rejected as too broad the homeown-
ers’ argument that equated a separate “occurrence”
with each incident of property damage.

{17} As in this case, the governmental entity’s
alleged negligence involved more than one act or
omission. Although these acts and omissions oc-
curred at separate times, they created risks that,
in various combinations, operated concurrently.
Unlike this case, however, the risk created by the
alleged negligent construction and maintenance
of each particular storm drain, although oper-
ating concurrently with other acts of negligence
by the City, created a separate risk of flood
damage. Each storm drain represented a singular
or unitary risk. Faced with these facts, the Elev-
enth Circuit Court of Appeals held that:

[Elach discrete act or omission, or
series of acts or omissions, ... which
caused water to flood and damage proper-
ties . . . is a single “occurrence” within the
terms of the insurance policy. Thus, if on
account of the City’s negligence a drain
on one street was blocked so that water
flooded ten houses, . . . that would be one
“occurrence”. . . . If, at some other loca-
tion, on account of negligence on the part
of the City, a storm sewer spilled over, . . .
that would be another occurrence. . . .

749 F.2d at 663 (emphasis added).’ In the pre-
sent case, while a series of acts or omissions
on the part of the Department created an undue
risk of injury, these acts contributed to a unitary
risk, and only one triggering event occurred giv-
ing rise to liability. Cf. Maurice Pincoffs Co.
v. St. Paul Fire and Marine Ins. Co., 447 F.2d
204 (5th Cir. 1971) (each of eight different in-
stances in which the insured sold contaminated

? The court was not clear as to whether it would find three
occurrences to exist if, e.g., a single, negligently maintained
storm drain had flooded a certain number of houses during
each of the heavy rains. However, in light of the court’s dis-
cussion of United States Fire Insurance Co. v. Safeco In-
surance Co., 444 So. 2d 844 (Ala. 1983), such a conclusion
seems likely. See 749 F.2d at 662.
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bird seed was a separate occurrence subjecting
the insured to liability).

{18} We hold, therefore, that all injuries proxi-
mately caused by the governmental agency’s
successive negligent acts or omissions that com-
bined concurrently to create a singular, separate,
and unitary risk of harm fell within the meaning
of a “single occurrence” when triggered by the
discrete event of one runaway truck.

{19} Wrong death instruction not error. Defen-
dants objected to the jury instruction on damages
for wrongful death, UJI Civ. 18.30 (Repl. Pamp.
1980), because the instruction directs the jury to
consider, among other factors, the “mitigating
or aggravating circumstances attending the con-
duct which results in death.”® This instruction is
based on the New Mexico wrongful death stat-
ute, NMSA 1978, Section 41-2-3 (Repl. Pamp.
1989), which provides in part:

[TThe jury in every such action may give
such damages, compensatory and exem-
plary, as they shall deem fair and just, tak-
ing into consideration the pecuniary injury
or injuries resulting from such death to the
surviving party or parties entitled to the
judgment, or any interest therein, recov-
ered in such action, and also having regard
to the mitigating or aggravating circum-
stances attending such wrongful act, ne-
glect or default.

{20} Defendants contend that the language of
UJI Civ. 18.30, directing the jury to consider mit-
igating or aggravating circumstances in award-
ing damages, is contrary to the Tort Claims Act,
which provides that no judgment against a gov-
ernmental entity under the Act shall include an
award of exemplary or punitive damages. Sec-
tion 41-4-19(B). The court of appeals agreed
that UJI Civ. 18.30 improperly allowed for the
imposition of punitive damages against the state.

10 UJI Civ. 18.30 has been amended since the time of the Folz
trial in August 1984. The uniform instruction now refers to
the “mitigating or aggravating circumstances attending the
wrongful act, neglect or default.” SCRA 1986, 13-1830.
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The court based this conclusion on: (1) the inter-
pretation given similar language in the wrongful
death statutes of certain other jurisdictions, and
(2) the close parallel between the language in the
instruction given and the “aggravating and miti-
gating circumstances” element in SCRA 1986,
§ 13-1827, the uniform instruction on punitive
damages. We find neither of these considerations
persuasive.

{21} The court of appeals opinion relied
heavily on the Arizona Supreme Court’s inter-
pretation of that state’s wrongful death statute.”!!
The court of appeals’ reliance on Arizona law
was misplaced. The Arizona court based its inter-
pretation on the legislative history of the Arizona
wrongful death statute; however, New Mexico

" Three jurisdictions in addition to New Mexico appear to
have statutes that use the term “mitigating or aggravating cir-
cumstances” in defining the measure of damages that may be
recovered in a wrongful death action: Arizona, Missouri, and
Colorado. See generally 1 S. Speiser, Recovery for Wrong-
ful Death 3:4 (2d ed. 1975 & Cum Supp. 1988). Although we
do not discuss the Missouri and Colorado statutes in detail in
the body of this opinion, we describe them briefly below.

Missouri provides for the recovery of damages as the jury
deems “fair and just” having regard for pecuniary losses and
the value of services, consortium, companionship, comfort,
instruction, guidance, counsel, training and support. Addi-
tionally, the pain and suffering of the decedent expressly is
included in the measure of recovery. Finally, “[t]he mitigat-
ing or aggravating circumstances attending the death may be
considered by the trier of the facts.” See Mo. Rev. Stat. §
537.090 (1986). The Missouri Supreme Court has held that,
while damages for aggravating circumstances in a sense may
be considered punitive in nature, there can be no recovery in
a wrongful death case for punitive damages as such. Glick v.
Ballentine Produce, Inc., 396 S.W.2d 609, 616 (Mo. 1965),
appeal dismissed, 385 U.S. 5 (1966). A party may, however,
plead and submit appropriate instructions on the question of
mitigating or aggravating circumstances, if the evidence jus-
tifies it. To submit the issue to the jury, Missouri requires “a
showing of willful misconduct, wantonness, recklessness, or
a want of care indicative of indifference to consequences.”
Richeson v. Hunziker, 349 S.W.2d 50, 53 (Mo. 1961). Cf.
Morrissey v. Welsh Co., 821 F.2d 1294, 1302 (8th Cir. 1987)
(purpose of Missouri statute is to punish wrongdoer).

By contrast, the Colorado statute, like the Arizona statute,
provides for damages the jury deems “fair and just ... hav-
ing regard to the mitigating or aggravating stances attending
any such wrongful act, neglect or default. ...” Colo. Rev.
Stat. 13-21-203 (Repl. Pamp. 1987). Unlike Arizona, how-
ever, the Colorado statute has been interpreted to allow the
award of compensatory damages only. Moffat v. Tenney, 17
Colo. 189, 30 P. 348 (1892).
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courts previously have considered the meaning
of the “mitigating or aggravating circumstances”
language in our statute in light of its history and
have come to a contrary conclusion.

{22} In Boies v. Cole, 99 Ariz. 198, 407 P.2d
917 (1965) (en banc), the Arizona Supreme
Court reinstated a punitive award in a wrong-
ful death action. The court began its analysis
with the observation that, at one time, Arizona’s
wrongful death statute expressly had allowed
for exemplary damages, Ariz. Rev. Stat. § 2147
(1887), but that this provision thereafter had
been eliminated. The amended statute, providing
for such damages as the jury deemed “fair and
just,” was held to provide for recovery of com-
pensatory damages only. See Downs v. Sulphur
Spring Valley Elect. Coop., 80 Ariz. 286, 297
P.2d 339 (1956).

{23} In July 1956, however, the Arizona legis-
lature again amended the statute. The amended
statute provides for the award of such damages
as are “fair and just. .. also hav[ing] regard to
the mitigating or aggravating circumstances at-
tending the wrongful act, neglect or default.”
See Boies, 99 Ariz. at 204, 407 P.2d at 920
(quoting Ariz. Rev. Stat. §§ 12-611, -613). The
Boies court reasoned that this additional phrase,
coming so close on the heels of its decision in
Downs, indicated a legislative intent once again
to provide for punitive damages.'?

{24} New Mexico’s wrongful death statute has
a different history. The original New Mexico
statute was, in pertinent part, identical to the
Arizona statute construed in Boies: the jury was
to award such damages as it deemed “fair and
just . . . having regard to the mitigating or aggra-
vating circumstances attending such wrongful
act, neglect or default.” 1882 N.M. Laws, Ch. 61,
§ 3. To this statute, New Mexico then added an

12 In Arizona, unlike New Mexico, the plaintiff is not entitled
to a separate instruction on punitive damages once the jury
has been instructed in accordance with the “aggravating cir-
cumstance” language of the wrongful death statute, since the
two instructions deal “with the same subject matter.” Qui-
nonez v. Andersen, 144 Ariz. 193, 199, 696 P.2d 1342, 1348
(Ct. App. 1984).
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express provision allowing for punitive dam-
ages. See 1891 N.M. Laws, Ch. 49, § 2. These
provisions of the statute have not been amended
subsequent to 1891. Cf. § 41-2-3.

{25} In 1969, based on this sequence of events,
the court of appeals itself rejected the argument
that “the reference to mitigating or aggravating
circumstances refers only to exemplary dam-
ages.” Stand v. Hertz Corp., 81 N.M. 69, 78,
463 P.2d 45, 54 (Ct. App. 1969), aff>d, 81 N.M.
348, 467 P.2d 14 (1970). A different interpreta-
tion, the court reasoned, would have rendered
superfluous the addition of the express provi-
sion for punitive damages. Id. Stang noted the
effect given this statutory language in Kilkenny
v. Kenney, 68 N.M. 266, 361 P.2d 149 (1961).
Kilkenny held, based in part on this language,
that there may be recovery for the decedent’s pain
and suffering and for the cost of medical care be-
tween the time of the injury and death, in addition
to damages based on the present worth of the life
of the decedent to the decedent’s estate (includ-
ing both pecuniary and non-pecuniary value).
Cf. Mangus v. Miller, 35 Colo. App. 335, 535
P.2d 219 (phrase “mitigating or aggravating cir-
cumstances” in Colorado wrongful death statute
contemplates circumstances not relating to the
wrongful act itself; rather language contemplates
circumstances affecting actual damages suffered
by the surviving party entitled to sue, either by
way of diminishment or enhancement), cert. dis-
missed, 189 Colo. 481, 569 P.2d 1390 (1975).

{26} Although a jury usually is not instructed
to consider “mitigating or aggravating circum-
stances” in determining compensatory dam-
ages, it must be remembered that a wrongful
death action, as a statutory action, is sui generis.
Common law concepts, while informative, are
not dispositive of statutory law. Irrespective of
exemplary damages, this Court has long recog-
nized that:

The statutes allowing damages for wrong-
ful act or neglect causing death have for
their purpose more than compensation. It is
intended by them, also, to promote safety
of life and limb by making negligence that
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causes death costly to the wrongdoer. Hog-
sett v. Hanna, supra; Trujillo v. Prince,
42 N.M. 337, 78 P.2d 145 (1938); Tauch
v. Ferguson-Steere Motor Co., 62 N.M.
429,312 P.2d 83 (1957).

Stang v. Hertz Corp., 81 N.M. at 350-51, 467
P.2d at 16-17. Our statute plainly distinguishes
between compensatory and exemplary damages
but does not restrict the required consideration
of mitigating or aggravating circumstances to
the latter. Moreover, the statute’s specific al-
lowance of such consideration comports well
with common trial experience that mitigating
and aggravating circumstances indeed do have
an effect on jury awards of compensatory dam-
ages. Under our fault system, there is a policy
of deterrence associated with responsibility for
compensatory damages. This fact is at the heart
of fault versus no-fault policy considerations.
It is a question separate from that of punitive
damages.

{27} Significantly, there is an established
practice in this state to instruct juries on “miti-
gating or aggravating” circumstances bearing
on wrongful death damages. If the statutory
construction expressed by this experience is to
give way to the pure logic that separates dam-
ages from fault as argued in the special concur-
rence of Justice Montgomery, then it should be
for the legislature and not this Court to express
a legislative intent contrary to the construction
given the statute by existing appellate decisions
and by the uniform jury instructions mandated
by this Court.

{28} By virtue of the statute’s failure to restrict
the required consideration of mitigating or ag-
gravating circumstances to exemplary damages,
and by virtue of the purpose and meaning of the
statute as construed in our previous cases and
uniform jury instructions, we conclude that con-
sideration by the jury of mitigating or aggravat-
ing circumstances in setting compensatory dam-
ages comports with Section 41-2-3.

{29} What is more important here, however,
is that the instructions in this case did not fail to

55

provide adequate guidance to the jury on the task
that lay before it. The prohibition in Section 41-
4-19(B) barring award of exemplary damages
against the state was made quite clear. In review-
ing claimed error in jury instructions, appellate
courts should consider the instructions as a whole.
Instructions will be held adequate if they fairly
represent the law applicable to the issue in ques-
tion. See Sturgeon v. Clark, 69 N.M. 132, 138,
364 P2d 757, 761 (1961). As discussed above,
the wrongful death instruction given in this case
was an adequate statement of the law. We note
that no punitive damage instruction was submit-
ted to the jury as to any defendant, and, moreover,
that the trial court orally advised the jury on two
different occasions that it was not to award puni-
tive damages against the state. In a wrongful death
action in which the state is a defendant and pu-
nitive damages are sought against another party,
it may prove helpful for the court specifically to
instruct the jury that, as to the state, no damages
may be awarded under UJI Civ. 13-1827 to pun-
ish for acts that were willful, wanton, malicious,
reckless, grossly negligent, fraudulent, or in bad
faith. Here, however, we believe it unlikely that,
having been cautioned by the judge and having
before it no instruction on punitive damages, the
jury was confused by the “mitigating or aggra-
vating circumstances” language as applied to the
Department, and we conclude there was no error.

{30} Emotional distress of family member.
Following the collision, Dorothy Folz removed
herself from the wreckage and witnessed her
husband take his last breath. As she unsuccess-
fully tried to remove their son Steven, she heard
him screaming, “Daddy, don’t die, Daddy, please
don’t die.” As a rescuer led Folz away from the
wreck, she could still hear her son imploring his
father not to die. Steven had suffered a severed
spinal cord from which he died a few days later.
Folz, herself, suffered multiple injuries.

{31} Folz was taken by ambulance to a hospital
in Alamogordo where she was reunited immedi-
ately with her son. Both subsequently were evacu-
ated by helicopter to a hospital in El Paso. The
hospital physician who treated Folz testified that
she was shaken and pale, that she complained of a
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headache and backache, and that she had scratches
on her body and forehead. The doctor’s diagnosis
was that she had sustained a mild head injury and
a mild cervical spine injury. In addition, the doc-
tor administered medication to calm her because
she was upset about Steven. Folz remained in the
hospital for forty-eight hours and was discharged.

{32} A few days later, Folz was rehospitalized
complaining of headaches and pains in her chest
and abdomen. Upon examination, it was discov-
ered that she had a fractured rib and was suffer-
ing from ileus, which is a blockage of the intes-
tinal tract. The doctor stated that the ileus was
“secondary to possible fracture of the rib.” At
trial, the doctor opined as lying within a reason-
able medical probability that the ileus also could
have been induced by stress.

{33} In Ramirez this Court articulated the ele-
ments necessary to establish a claim for the re-
covery of damages due to the negligent infliction
of emotional distress. The Court adopted the fol-
lowing standards:

1. There must be a marital or intimate
family relationship between the victim and
the plaintiff, limited to husband and wife,
parent and child, grandparent and grand-
child, brother and sister, and to those per-
sons who occupy a legitimate position in
loco parentis;

2. The shock to the plaintiff must be se-
vere and must result in a direct emotional
impact upon the plaintiff from the con-
temporaneous sensory perception of the
accident, as contrasted with learning of
the accident by means other than contem-
poraneous sensory perception or learning
of the accident after its occurrence;

3. There must be some physical manifes-
tation of, or physical injury to the plaintiff
resulting from the emotional injury;

4. The accident must result in physical
injury or death to the victim.

100 N.M. at 541-42, 673 P.2d at 826-27. In ad-
dition, the plaintiff must prove the requisite ele-
ments of a cause of action in negligence.

56

{34} The Ramirez court specifically addressed
whether a bystander, not in any physical dan-
ger, could recover from the emotional shock of
witnessing a person injured through the negli-
gence of another. The Court began its analysis
by listing the three rules that had been utilized by
other jurisdictions to circumscribe the liability
for negligent infliction of emotional distress to a
bystander: (1) the “impact” rule, (2) the “zone of
danger” rule, and (3) the Dillon rule. Id. at 540,
673 P.2d at 825.

{35} Under the impact rule, liability for emo-
tional distress due to witnessing injury to a
third person exists only when the plaintiff also
suffers physical injury from the same force
that injured the third person. See Saechao v.
Matsakoun, 78 Or. App. 340, 717 P.2d 165 (en
banc) (adopting impact rule because it provides
clear relationship between compensability and
the plaintiff’s status as a victim of a breach of
duty), rev. dismissed, 302 Or. 155, 727 P.2d
126 (1986). But see Gates v. Richardson, 719
P.2d 193, 195 n.1 (Wyo. 1986) listing the nu-
merous jurisdictions that have abolished the
impact rule). The zone of danger rule would
allow recovery if the plaintiff. personally was
within the zone of danger of physical im-
pact. See Bovsun v. Sanperi, 61 N.Y.2d 219,
461 N.E.2d 843, 473 N.Y.S.2d 357 (1984);
see also Restatement (Second) of Torts 436
(1965) (endorsing zone of danger rule). The
Bovsun court held that a plaintiff may re-
cover damages for injuries caused by witness-
ing serious injury or death of an immediate
family member, when the defendant also neg-
ligently exposed the plaintiff to the same risk
of bodily injury or death. 61 N.Y.2d at 230-31,
461 N.E.2d at 848, 473 N.Y.S.2d at 362.

{36} In rejecting the limitations of both the
impact and zone of danger rules, the court
in Dillon v. Legg, 68 Cal.2d 728, 441 P.2d
912, 69 Cal. Rptr. 72 (1968) (en banc), pre-
mised liability for negligent infliction of emo-
tional distress on the foreseeability of the risk
of injury. The Dillon court developed three
factors to determine liability—the plaintiff’s
proximity to the accident, contemporaneous
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observation of the accident, and relationship to
the accident victim. Id. at 740-41, 441 P.2d at
920, 69 Cal. Rptr. at 80. The standards adopted
in Ramirez were modeled upon these factors.
Since Ramirez, at least one jurisdiction has
eschewed even the restrictions of Dillon and
would permit compensation of psychic injury
simply on the basis of its reasonable fore-
seeability. Paul v. Hanks, 6 Ohio St. 3d 72,
451 N.E.2d 759 (1983).

{37} The court in Paugh also rejected as ar-
tificial the requirement that there must be some
manifestation of physical injury proximately re-
lated to the mental distress in order for the emo-
tional injury to be compensable. The necessity
that some sort of physical injury result from the
emotional harm has been seen as a mechanism
to ensure that the emotional distress is serious
enough to be compensable. See, e.g., Payton v.
Abbott Labs, 386 Mass. 540, 437 N.E.2d 171
(1982). In rejecting the requirement of physical
manifestation, the Paugh court, 6 Ohio St. 3d at
77, 451 N.E.2d at 765, embraced the reasoning
of Leong v. Takasaki, 55 Haw. 398, 403, 520
P.2d 758, 762 (1974):

Because other standards exist to test the
authenticity of plaintiff’s claim for relief,
the requirement of resulting physical in-
jury, like the requirement of physical im-
pact, should not stand as another artificial
bar to recovery, but merely be admissible
as evidence of the degree of mental or
emotional distress suffered.

{38} Paugh focused on the seriousness of the
emotional distress as a prerequisite for stating a
claim for relief. It held emotional injury may be
redressed if: (1) it were severe and debilitating,
and (2) “a reasonable person, normally consti-
tuted, would be unable to cope adequately with
the mental distress engendered by the circum-
stances of the case.” Paugh, 6 Ohio St. 3d at 78,
451 N.E.2d at 765 (citing Rodrigues v. State,
52 Haw. 156, 173, 472 P.2d 509, 520 (1970)). In
Binns v. Fredendall, 32 Ohio St. 3d 244, 245,
513 N.E.2d 278, 280 (1987), the Ohio Supreme
Court further held that, when the plaintiff also
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suffered contemporaneous physical injury, negli-
gently inflicted emotional injury “need not be se-
vere and debilitating in order to be compensable.”

{39} Other jurisdictions have declared objec-
tive manifestation of physical injury to be an
artificial barrier to recovery for negligent inflic-
tion of emotional distress. See, e.g., Molien v.
Kaiser Foundation Hosps., 27 Cal.3d 916, 616
P.2d 813, 167 Cal. Rptr. 831 (1980) (en banc);
Gammon v. Osteopathic Hosp. of Maine,
Inc., 534 A.2d 1282 (Me. 1987); Gates, 719
P.2d at 200. But see Payton, 386 Mass. at. ..
, 437 N.E.2d at 175 n. 5 (listing the numerous
jurisdictions that require a showing of physical
manifestation as a precondition to recovery for
emotional distress).

{40} We are convinced the genuineness of such
a claim adequately is guaranteed by the thresh-
old requirements that (1) a marital or intimate
family relationship existed between the plaintiff
and the victim, (2) the severe emotional trauma
suffered by the plaintiff was a consequence of
contemporaneous sensory perception of the acci-
dent, and (3) the victim suffered physical injury
or death. See Ramirez, 100 N.M. at 541-42, 673
P.2d at 826-27. “It is hard to imagine a mental
injury that is more believable than one suffered
by a person who witnesses the serious injury or
death of a family member.” Gates, 719 P.2d at
197. In Ramirez this Court articulated the inter-
est that was deserving of legal protection when
we noted that “[t]he tort of negligent infliction of
emotional distress is a tort against the integrity
of the family unit.” 100 N.M. at 541, 673 P.2d at
825. The prerequisites stated above are sufficient
to ensure the legitimacy of a claim that seeks re-
dress for such a tort. See Gates, 719 P.2d at 200.

{41} As with any negligence action, the plaintiff
has the burden to prove damages. Physical mani-
festation of the emotional trauma would be rel-
evant toward establishing the extent of the injury.
Paugh, 6 Ohio St. 3d at 77, 451 N.E.2d at 765
(“Proof of a resulting physical injury is admissible
as evidence of the degree of emotional distress suf-
fered.”). However, physical manifestation should
not be the sine qua non by which to establish
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damages resulting from emotional trauma. Mod-
ern advances in medical and psychiatric science
have eliminated the practical necessity that led to
the requirement of evidence of resulting physi-
cal injury to validate a claim of emotional dis-
tress. See Gammon, 534 A.2d at 1284 (“‘[T]he
state of modern medical science’ plus the factors
deemed relevant in determining foreseeability
provide sufficient guarantee against fraudulent
claims and against undue burden on defendants.”)
(quoting Culbert v. Sampson’s Supermarkets,
Inc., 444 A.2d 433, 436-37 (Me. 1982)). More-
over, the requirement of physical manifestation is
in different cases over-inclusive (allowing recov-
ery for trivial distress if accompanied by physical
symptoms) and underinclusive (denying recovery
for severe distress if not accompanied by physi-
cal symptoms). Molien, 27 Cal.3d at 929-30, 616
P.2d at 820, 167 Cal. Rptr. at 838.

The essential question is one of proof;
whether the plaintiff has suffered a serious
and compensable injury should not turn
on this artificial and often arbitrary clas-
sification scheme. . . . [T]he jurors are best
situated to determine whether and to what
extent the defendant’s conduct caused
emotional distress, by referring to their
own experience. . .. [T]his is a matter of
proof to be presented to the trier of fact.
The screening of claims on this basis [ i.e.,
resulting physical injury]...is a usurpa-
tion of the jury’s function.

Id. at 930-31, 616 P.2d at 821, 167 Cal. Rptr. at
839 (citations omitted).

{42} The case at bar amply demonstrates the
illogic of requiring as a threshold element the
presence of physical injury to manifest the emo-
tional trauma induced by the contemporaneous
sensory perception of the death or physical in-
jury of a close loved one. In their motion for di-
rected verdict, defendants maintained that Folz
failed to present any evidence of physical gesta-
tion of her emotional injury. Defendants'® further

13 This argument actually was made by a party who did not
participate in the appeal. However, defendants here joined in
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asserted that, because Folz received injuries of
her own and suffered stress from all of the events
following the accident, it was not possible to
identify specific physical injury caused by hav-
ing perceived death or injury to her husband or
son. We agree, but we do not conclude that Folz
therefore failed to establish the prima facie ele-
ments of her claim.

{43} The irony of this case is that Folz satisfies
the impact rule allowing recovery by a nonfam-
ily member for emotional distress, i.e., the most
narrow standard upon which to base a claim for
negligent infliction of emotional distress. Unlike
the children in Ramirez, who were pure bystand-
ers, Folz was a direct victim of the negligence of
the defendants. “As such, the emotional . . . inju-
ries which have den as a proximate result of the
defendant[s’] tortious act are compensable under
the traditional rule for recovery. The tortfeasor
takes his victim as he finds him, the effect of his
tortious act upon the person being the measure
of damages.” Binns, 32 Ohio St. 3d at 246,
513 N.E.2d at 280. In denying defendants’ mo-
tion for directed verdict in this case, then-District
Judge Lorenzo Garcia correctly observed that, in
effect:

Where the bystander receives a physical
injury, apart from the emotional injury, you
have a merging of the evidence, a merging
of the issues, and should the court impose
such a stringent standard as to require the
doctor to say, well, this percent of the emo-
tional injury came from viewing the loss
of a loved one, and this percent came from
pain and suffering in the accident or physi-
cal trauma in the accident, it would place
an unreasonable burden on a plaintiff.

{44} Nor do we believe it mandatory for the
plaintiff to produce expert medical testimony
in order to establish the claim for emotional
injury. The court of appeals erroneously pro-
ceeded on the assumption that such testimony

this party’s motion during the argument on directed verdict.
Consequently, we do not find it inappropriate to attribute this
line of argument to these defendants.
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is required. Although in many cases expert
testimony will be required to establish causa-
tion and damages, such testimony is not always
necessary. See Leong, 55 Haw. at 411-13, 520
P.2d at 766-67 (discussing role of expert). As
we stated in Gerety v. Demers, 92 N.M. 396,
411, 589 P.2d 180, 195 (1978), “the use of ex-
pert medical testimony should be employed
when the trial court reasonably decides that it
is necessary to properly inform the jurors on
the issues.”

{45} Upon revisiting Ramirez we hold, as a
threshold requirement to establish the genuine-
ness of a claim for negligent infliction of emo-
tional distress, it is sufficient to allege and prove
that (1) the plaintiff and the victim enjoyed a
marital or intimate family relationship, (2) the
plaintiff suffered severe shock from the contem-
poraneous sensory perception of the accident,
and (3) the accident caused physical injury or
death to the victim. When the plaintiff suffers
physical injury, apart from the emotional injury,
the severe shock from contemporaneous sensory
perception involving a family member need not
be distinguished from distress attributable to the
plaintiff’s physical injury. In any event, damages
are not recoverable for grief or sorrow normally
attending the death of a family member. See
SCRA 1986, § 13-1830.

{46} The testimony of Folz and her physician
and the facts and circumstances of this case
provided substantial evidence to satisfy each
threshold requirement as well as the requisite
elements of negligence. Therefore, the trial
court properly submitted the claim for resolu-
tion by the jury.

{47} For the foregoing reasons, we affirm the
court of appeals’ application of the “single oc-
currence” provisions of Section 41-4-19(A)(3)
of the Tort Claims Act. We reverse the court
on its interpretation of the wrongful death in-
structions given in this case, and we reverse the
court’s conclusions regarding Folz’ claim for
negligent infliction of emotional distress. We re-
mand for entry of judgment consistent with this
opinion.
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{48} IT IS SO ORDERED.

RICHARD E. RANSOM,
Justice

WE CONCUR:

DAN SOSA, JR.,
Chief Justice

JOSEPH F. BACA,
Justice

SETH D. MONTGOMERY,
Justice (specially concurring)

KENNETH B. WILSON,
Justice (dissenting in part)

SPECIAL CONCURRENCE

MONTGOMERY, Justice (Specially Concur-
ring).

{49} 1 join in the Court’s opinion dealing with
the single-occurrence and emotional-distress is-
sues. In addition, I concur in the Court’s rever-
sal of the court of appeals on the compensatory-
damage instruction issue because, as intimated
by the majority, the defendants have not shown
that they were prejudiced by the trial court’s
instructions—that, in other words, the jury in-
cluded, as part of the damage awards to the pe-
titioners for their respective decedents’ wrongful
deaths, amounts representing punitive or ex-
emplary damages. I disagree, however, that the
instruction given in this case, and the Uniform
Jury Instruction on wrongful death generally,
represent a correct statement of the law. In an ap-
propriate case I would vote to reverse a damage
verdict based on that instruction.

{50} UJI 13-1830 instructs the jury that in fixing
the amount of damages which it deems fair and
just it shall include compensation for the follow-
ing elements of damages proved by the plaintiff:
(1) reasonable expenses of necessary medical
care and treatment (including funeral and burial
expenses); (2) pain and suffering experienced by
the decedent between the time of injury and death;
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(3) the monetary worth the decedent’s life; and (4)
the mitigating or aggravating circumstances at-
tending the (defendant’s) wrongful act, neglect or
default. This is an incorrect statement of the law.
The plaintiff in a wrongful death case is entitled
to compensation for the losses resulting from
the defendant’s acts or omissions; the plaintiff
is not entitled to compensation for any mitigat-
ing or aggravating circumstances attending those
acts or omissions, unless such “compensation” is
awarded by way of punitive or exemplary dam-
ages. The whole theory of our tort law is to com-
pensate the victim for his or her losses, not (unless
punitive damages are awarded) to punish the
tortfeasor. See Restatement (Second) of Torts
903 (1977) (damages represent compensation
for harm sustained by victim); cf. Fredenburgh
v. Allied Van Lines, 79 N.M. 593, 596, 446 P.2d
868, 871 (1968) (measure of compensatory dam-
ages is that which fully and fairly compensates
for injuries received). This is, or should be, as
true for wrongful death actions as it is for other
actions founded on negligence, with respect to all
of which (not just “sui generis” claims for wrong-
ful death) our tort law has the dual objectives of
compensating victims and deterring negligence.
See Restatement (Second) of Torts, supra,
901; W. Keeton, D. Dobbs, R. Keeton, D., Owen,
Prosser and Keeton on Torts 4, at 25 (5th ed.
1984). When compensatory damages are assessed
these objectives are achieved by measuring the
extent of the victim’s losses and imposing liability
on the tortfeasor for those losses, not by assessing
the culpability of the tortfeasor’s conduct and ad-
justing damages up or down depending upon the
degree of the tortfeasor’s fault.

{51} The purpose of punitive damages, on the
other hand, is only to punish the wrongdoer. Mon-
toya v. Moore, 77 N.M. 326, 330-31, 422 P.2d
363, 366 (1967); cf. Fredenburgh, 79 N.M. at
598, 446 P.2d at 873. This purpose is achieved, in
an appropriate case (when there has been the req-
uisite proof of opprobrious conduct—malicious or
willful, wanton, etc., behavior—and when puni-
tive damages may lawfully be recovered from the
tortfeasor), by making it clear that in addition to
the sum necessary to compensate the victim for
the losses resulting from the tortfeasor’s conduct,
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a separate amount is being assessed by way of
punishment and as an example to deter others
from such conduct. When there is an appropriate
case, the trial judge must determine whether the
jury should be permitted to award punitive dam-
ages and, if so, he or she must instruct the jury
under UJI 13-1827.

{52} In fixing an award of compensatory dam-
ages, it makes no sense for the jury to consider
the “mitigating circumstances” of the tortfea-
sor’s conduct. The jury’s task is to determine the
amount of money necessary to make the plaintiff
whole (insofar as that can be done by an award
of money) and to fix the compensatory damages
accordingly. It does not matter, under our scheme
of tort law, that the defendant’s conduct is serious
or trivial; if the plaintiff has been harmed end the
defendant is legally responsible, at least in part,
for that harm, the plaintiff is entitled to recover
his or her damages. (Of course, if the defendant’s
conduct is not the sole cause of the harm, his or
her liability may be reduced under principles of
comparative fault.) The same is true of “aggra-
vating circumstances” attending the tortfeasor’s
conduct. The plaintiff is entitled to, and required
to accept, a determination of the amount of his
or her loss; and the aggravation, or lack of it, at-
tending the defendant’s conduct is relevant, if at
all, only in determining comparative fault and in
assessing punitive damages if the trial judge so
permits.

{53} I therefore believe UJI 13-1830 should be
revised to delete the defendant’s “mitigating or
aggravating circumstances” as an element of the
damages for which a wrongful-death plaintiff is
entitled to compensation. Nor should the jury be
allowed to “consider” such circumstances in fix-
ing the otherwise proper elements of compensa-
tory damages, as it was in this case. The circum-
stances surrounding the defendant’s conduct,
whether mitigating or aggravating, have no place
in fixing the amount of the plaintiff’s loss.

{54} Our wrongful death act, Section 41-2-
3, does not require a different conclusion. Since
1891, the statute has authorized both compensa-
tory and exemplary damages in a wrongful death
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case. (The legislature made an exception, for
wrongful death claims against the state, when it
passed the Tort Claims Act and decreed in Sec-
tion 41-4-19(B) that there could be no exemplary
or punitive damages against a governmental en-
tity.) In Cerrillos Coal R.R. v. Deserant, 9 N.M.
49, 49 P. 807 (1897), this Court construed the act
as follows:

Neither does the question of mitigating
or aggravating circumstances have any
weight so far as the damages denominated
by our statute “compensatory” are con-
cerned. If there should be a recovery full
compensation should be awarded, mitigat-
ing or aggravating circumstances having
effect only on the question of allowing or
not allowing exemplary damages in addi-
tion to full compensation.

Our statute appears to mean, that if there
are “aggravating circumstances attending
the wrongful act, neglect or default” for
which the defendant is responsible, then
exemplary damages should be added to
those which are merely compensatory.

9 N.M. at 68, 49 P. at 813. Contrary to the ma-
jority’s reading of the subsequent case law
concerning the “mitigating or aggravating cir-
cumstances” language in the statute, nothing es-
tablishes that this early interpretation of the act
was incorrect.

{55} In Kilkenny v. Kenney, the only refer-
ence to the statutory phrase in question was the
following:

[W]e are of the opinion that the provi-
sion in [§ 41-2-3], which allows a con-
sideration of the mitigating or aggravat-
ing circumstances attending the wrongful
act, when considered with the language
contained in [§ 41-2-1], warrants the al-
lowance to the administrator of the dece-
dent’s damages prior to death, provided
they are not the same as those for which
the husband, individually, has a right of
recovery.
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68 N.M. at 270, 361 P.2d at 152. The only is-
sue in Kilkenny addressed in this connection,
then, was whether or not damages sustained by
the decedent between the date of injury and the
date of death were recoverable. The Court gave
no indication of why or how the statutory phrase
“mitigating or aggravating circumstances” bore
any relationship to this question; the reference
to that phrase in the opinion seems to have been
dictum of the purest sort.

{56} Similarly, when the court of appeals said
in Stand v. Hertz Corp., 81 N.M. at 78, 463
P.2d at 54, that Kilkenny and Cerrillos cannot
be reconciled in the effect given to the statutory
phrase, the court was referring to a conflict that
does not exist. Kilkenny had indeed held that
damages prior to death might be recovered and
this did indeed conflict with the holding in Cer-
rillos that damages for the decedent’s pain and
suffering could not be recovered. To that extent
Kilkenny overruled Cerrillos sub silentio, and
that disavowal was made express by this Court
on appeal in Stand v. Hertz Corp., 81 N.M. at
352, 467 P.2d at 18. But in construing the statu-
tory phrase “mitigating or aggravating circum-
stances” as superfluous if limited to the condi-
tions for awarding punitive damages, the court of
appeals in Stang went much further than neces-
sary; its statements on this score are dicta like
those in Kilkenny, and they were not approved
by this Court (except by very oblique inference)
on the appeal in Stang.

{57} This reading of our wrongful death act
is consistent with that in Missouri, where the
courts have held that an increase in damages by
reason of aggravating circumstances is punitive
in nature. See Wiseman v. Missouri Pac. R.R.,
575 S.W.2d 742 (Mo. App. 1978); Williams v.
Excavating & Foundation Co., 230 Mo. App.
973, 93 S.W.2d 123 (1936). As this Court has
noted a number of times, our wrongful death act
was taken from Missouri, and the views of the
Missouri courts are persuasive in interpreting
the act. See Langham v. Beech Aircraft Corp.,
88 N.M. 516, 520, 543 P.2d 484, 488 (1975) (cit-
ing cases); Cain v. Bowlby, 114 F.2d 519, 523
(10th Cir.), cert. denied, 311 U.S. 710 (1940).
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{58} I would thus hold, in an appropriate
case, that it is error to permit the jury, in effect,
to award punitive damages against the state by
considering any aggravating circumstances at-
tending the state’s conduct. However, there is
no showing that the jury did this in the present
case. On the contrary, the instructions the court
gave informed the jury with reasonable clarity
that it was not to award punitive damages against
the state, and there is no indication on this rec-
ord that the jury nonetheless did so by burying
a punitive-damage award in its compensatory-
damage determination.

{59} In the first place, the trial court’s
compensatory-damage instructions modified UJI
13-1830 by authorizing only indisputably per-
missible damage elements: (1) reasonable medi-
cal and funeral expenses, (2) pain and suffering
of the decedent, and (3) the monetary worth the
decedent’s life. It is true that the court’s instruc-
tions went on, incorrectly in my view, to permit
the jury to consider the aggravating or mitigat-
ing circumstances attending the conduct which
resulted in the decedent’s death. Whether the
jury did so or not is purely a matter of conjec-
ture. It was, in any event, instructed that the only
allowable elements of damage were those in-
tended to compensate for losses suffered by the
decedent or his family. In addition, as the major-
ity opinion notes, the jury was admonished not
to award punitive damages against the state. It
is presumed that the jury properly followed the
court’s instructions. See Rancheros Explora-
tion & Dev. Corp. v. Miles, 102 N.M. 387, 390,
696 P.2d 475, 478 (1985).

{60} This Court has said that the appellant has
the burden of showing he has been prejudiced
by an erroneous instruction—that the Court
does not correct harmless error. Jewell v. Se-
idenberg, 82 N.M. 120, 124, 477 P.2d 296, 300
(1970); see also Johnson v. Nickels, 66 N.M.
181, 183-84, 344 P.2d 697, 699 (1959) (errors
not shown to be prejudicial to a substantial
right of complaining party will be disregarded).
While this rule might not operate unfailingly in
all cases, in this case the defendants are asking
us to speculate on the effect of the trial court’s
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wrongful-death instruction. The evidence at
trial included the following amounts for lost
earnings: (1) Sylvester Folz, $390,458.00; (2)
Steven Folz, $225,501.00; and (3) Leo Garcia,
$263,173.00. The damage awards were, re-
spectively: (1) $206,203.00, (2) $329,107.00,
and (3) $500,000.00. In the case of Sylvester
Folz, the award was less than the evidence as
to loss of earnings. In the cases of Steven Folz
and Leo Garcia, while the damage awards ex-
ceeded the amounts claimed as lost earnings,
significant sums could well have been awarded
for other components of each decedent’s mon-
etary worth and for the pain and suffering expe-
rienced by each, as well as for Steven’s medical
expenses. We cannot say from the figures alone
that the damage awards exceeded the amounts
reasonably allowable as compensation under the
court’s instructions; we might speculate just as
casily that the jury reduced its determination of
compensatory damages on account of mitigat-
ing circumstances. In any event, the defendants
have not even attempted to carry their burden to
show that the awards were excessive or, if they
were, that such excessiveness represented puni-
tive damages.

{61} I therefore conclude that reversible error
by the trial court has not been shown and that it
was error for the court of appeals to reverse on
this ground.

SETH D. MONTGOMERY,
Justice (Specially Concurring).

DISSENT IN PART

WILSON, Justice, concurring in part and
dissenting in part.

{62} 1 join in the majority opinion with respect
to the emotional distress issue. Further, I agree
with and adopt Justice Montgomery’s special
concurrence regarding the uniform jury instruc-
tion on damages for wrongful death. I disagree,
however, with the majority’s determination that
the Department’s negligent acts and omissions
gave rise to a single occurrence.
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{63} The term “occurrence” is not defined in the
Tort Claims Act, NMSA 1978, Sections 41-4-1 to
-27 (Repl. Pamp. 1989); we are required, there-
fore, to interpret it in its ordinary, everyday sense.
See United States v. Mayberry, 774 F.2d 1018,
1020 (10th Cir. 1985) (word to be interpreted in its
ordinary, everyday sense if not defined in statute).
Webster’s Third New International Dictionary
1561 (1971) defines “occurrence” as “something
that happens unexpectedly and without design.”
This definition is consistent with the common
usage of the words “accident” or “events” as ex-
plained in Saint Paul-Mercury Indem. Co. v.
Rutland, 225 F.2d 689, 691 (5th Cir. 1955): “It
can hardly be denied that when ordinary people
speak of an ‘accident’ in the usual sense, they are
referring to a single, sudden, unintentional occur-
rence. They normally use the word ‘accident’ to
describe the event [emphasis in the original], no
matter how many persons or things are involved.”
See also Newmont Mines Ltd. v. Hanover Ins.
Co., 784 F.2d 127, 135 (2d Cir. 1986) (“occur-
rence” ordinarily understood to denote some-
thing that happens without design or expectation);
but cf. Uniroyal, Inc. v. Home Ins. Co., 707 F.
Supp. 1368, 1379-1390 (E.D.N.Y. 1988) (policy
language reflecting intent of parties included new
definition of “occurrence” to provide coverage for
gradual, prolonged events that may be excluded
by instantaneous connotation of “accident”; court
therefore adopted standard for number of “occur-
rences” that was not result-oriented).

{64} These three terms, “occurrence,” “acci-
dent,” or “event,” have been used synonymously
by courts dealing with questions of interpretation
similar to the issue before us today. See, e.g.,
Newmont Mines Ltd., 784 F.2d 127, 135 (2d
Cir. 1986) (“event” and “incident” correctly used
interchangeably and synonymously with “occur-
rence”); Hartford Accident & Indem. Co. v.
Wesolowski, 33 N.Y.2d 169, 172, 305 N.E.2d
907, 910, 350 N.Y.S.2d 895, 899 (1973) (“ac-
cident” and “occurrence” synonymous); Sham-
blin v. Nationwide Mut. Ins. Co., 332 S.E.2d
639, 644 (W. Va. 1985) (“occurrence” was the
“event,” the “collision,” or the “accident” from
which liability arose). The facts and issues of the
present case provide another appropriate context
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in which to discuss the meaning of these words
within the framework of the classic dichotomy
between cause and effect.

{65} The majority combines two of the possi-
ble approaches suggested by Hartford Accident,
namely, the proximate cause test and the event
test, to create a new definition of occurrence. Its
hybrid definition of “single occurrence” is as fol-
lows: “[A]ll injuries proximately caused by the
governmental agency’s successive negligent acts
or omissions that combined concurrently to cre-
ate a singular, separate, and unitary risk of harm
fell within the meaning of a ‘single occurrence’
when triggered by the discrete event of one run-
away truck.” (Emphasis added.)

{66} I believe a simpler and more practical ap-
proach is to determine whether there has been
but “one event of an unfortunate character that
takes place without one’s foresight or expecta-
tion.” Shamblin, 332 S.E.2d at 644. Regard-
less of who or what created the risk of harm, the
question is whether there was only one resulting
“occurrence”; liability did not arise until there
was an event, or in this case, a traffic accident.

{67} In Shamblin the insured argued that the
two separate acts of negligence by two of its
employee-drivers in two of its insured vehicles
required a conclusion that there were two “oc-
currences.” The Supreme Court of Appeals of
West Virginia disagreed, stating:

In the case before this Court there
may or may not have been two anteced-
ent negligent acts but there was only one
resulting “occurrence,” the event from
which liability arises, namely, the colli-
sion. The subject matter of the insurance is
not “cause[s]” but “liability” and the basis
for liability is an event (the collision) re-
sulting in bodily injury or property dam-
age. “[A]n occurrence means one event,
not several events, and the question here
is which event is the occurrence contem-
plated by the policy definition. The cases
have consistently construed ‘occurrence’
or ‘accident’ in liability policies to mean
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the event for which the insured becomes
liable, and not some antecedent cause of
the injury.”

Shamblin, 332 S.E.2d at 644 (quoting Cham-
pion Int’l Corp. v. Continental Casualty Co.,
546 F.2d 502, 508 (2d Cir. 1976), cert. denied,
434 U.S. 819 (1977)). The Shamblin court also
cited Hartford Accident as “[a]nother case
equating ‘occurrence’ with a single liability-
triggering ‘event,” regardless of the details of
how or why the event happened.” Shamblin,
332 S.E.2d at 644. Quoting Hartford Accident
with approval, the Shamblin court reflected:

The [Hartford Accident] court therein
held that there was only one “occurrence,”
not two occurrences, within the mean-
ing of an automobile liability insurance
policy, when an insured vehicle struck one
oncoming vehicle and then ricocheted off
and struck a second vehicle more than 130
feet away. The court recognized three ap-
proaches to determining whether there was
one or more than one “occurrence” for li-
ability insurance purposes: (1) looking to
the proximate cause of the injuries or dam-
ages, (2) looking to the number of persons
suffering a loss, and (3) looking to that one
event of an unfortunate character that takes
place without one’s foresight or expecta-
tion and which is objectively descriptive of
what happened. The court concluded that
the third approach was the most practical
of the three approaches. In applying this
“event” test the court examined the close-
ness in time of the two impacts (only in-
stants apart) and stated: “We think in com-
mon understanding and parlance there was
here but a single, inseparable ‘three-car
accident.””

Shamblin, 332 S.E.2d at 644 (quoting Hartford
Accident, 33 N.Y.2d at 174, 305 N.E.2d at 910,
350 N.Y.S.2d at 899-900).

{68} In its opinion in the present case the
majority concludes that the one event of an un-
fortunate character which took place without
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foresight or expectation and which is objectively
descriptive of what happened was a runaway
truck. While 1 agree that the runaway truck, as
well as the construction operation and the vehi-
cle escort procedure, caused the accident, none
of these circumstances alone was the event from
which the liability arose nor are they objectively
descriptive of what happened. Instead, I am con-
vinced by the analysis in the Shamblin case that,
despite the many antecedent causes, the resulting
occurrence from which liability arose was the
collision or the traffic accident.

{69} In determining whether there was a single
accident (occurrence) or a series of accidents
(occurrences), it is appropriate and helpful to
examine the anatomy of a traffic accident. For-
tunately, we have the benefit of a great body of
knowledge from the study and experience of ex-
perts in this field. Authorities agree that a traffic
accident may be broken down into at least four
segments as follows: (1) point of perception; (2)
period of evasion; (3) point of no escape; and (4)
point of impact (first contact). The point of per-
ception occurs when a driver perceives that an
accident is imminent. The period of evasion is
that period of time when the driver takes evasive
action to avoid the accident. The point of no es-
cape is that point reached when evasive tactics
are superfluous and an accident is unavoidable.
The point of first impact, or first contact, is when
the vehicle or vehicles actually collide. See J.
Baker & L. Fricke, The Traffic-Accident Inves-
tigation Manual 15-26 (9th ed. 1986).

{70} By analyzing an accident through its vari-
ous segments, it is possible to determine whether
an accident was a single occurrence with its seg-
ments identical or whether the accident was a
series of occurrences with its segments separate
and distinct. Two comparative hypotheticals are
illustrative.

{71} Assume that an obstruction blocks the traf-
fic lane of a highway. Driver A approaches the
obstruction and stops in the traffic lane; Driver
B approaches and stops behind Driver A. Driver
C approaches, is unable to stop, and crashes into
Driver B. Driver B is carried forward into Driver
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A; Driver A is carried forward into the obstruction.
In this hypothetical, the only point of perception is
the point of time at which Driver C perceives that
a collision is imminent. Drivers A and B may not
perceive any danger at all. The period of evasion
is when Driver C attempts to stop or avoid collid-
ing with Driver B. Neither Driver A nor Driver B
may be in positions to take evasive action as they
are already stopped by the obstruction. The point
of no escape is that point of time when Driver C
cannot stop or turn and collides with Driver B.
This point is, effectively, the same for all of the
drivers and vehicles as the impacts are, for all in-
tents and purposes, simultaneous, overlapping, or
otherwise indistinguishable. From my analysis,
this was a single accident or occurrence.

{72} Assume, however, that Driver A ap-
proaches the obstruction and crashes into it. Driver
B approaches and crashes into Driver A. Driver C
now approaches and crashes into Driver B. In this
hypothetical, the point of perception is the point of
time that each individual driver sees that the high-
way is obstructed and a collision is imminent. The
period of evasion for each driver is when each is
attempting to stop or avoid the collision. The point
of no escape for each driver is that point of time
when each cannot avoid a collision. Likewise, the
impacts are clearly separate and distinct. From my
analysis, the second hypothetical was a series of
distinguishable accidents or occurrences.
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{73} The task now is to determine whether the
accident in the case before us more closely fits
the first hypothetical or the second. Conveniently,
the accident under discussion is an excellent ex-
ample to make this analysis. The runaway truck
came downhill in the westbound lane where a se-
ries of cars had stopped at the construction site.
Had the truck collided into the rear car causing an
accordion-type crash, this accident, like the first
hypothetical, would meet the criteria for a single
occurrence. However, the runaway truck man-
aged to pass the cars stopped in the westbound
lane and continued on to sideswipe an oncoming
vehicle which was attempting to regain the east-
bound lane. The truck then continued downbhill,
striking three other vehicles before colliding with
a construction vehicle which burst into flames.
Each of the five vehicles involved in the colli-
sions had different points of perception, had vary-
ing periods of evasion, had successive points of
no escape, and had separate and distinguishable
points of impact.

{74} For the reasons stated above, I respectfully
dissent from the majority’s definition of “single
occurrence” as used in Section 41-4-19(A)(3) of
the Tort Claims Act.

KENNETH B. WILSON,
Justice, concurring in part
and dissenting in part



New Mexico Commemorative Appellate Reports

IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

Opinion Number: 1990-NMSC-076
Filing Date: August 20, 1990
Docket No. 19,230

JAMES R. GRANTLAND and BETTY
GRANTLAND, husband and wife,

Petitioners,

V.

LEA REGIONAL HOSPITAL, INC.,,
Respondent.

Original Proceeding on Certiorari
William J. Schnedar, District Judge

Gary C. Mitchell
Ruidoso, New Mexico

for Petitioner.

Atwood, Malone, Mann & Turner
Rod M. Schumacher
Roswell, New Mexico

for Respondent.
OPINION
WILSON, Justice.

{1} Defendant-respondent Lea Regional Hos-
pital, Inc. (Regional) filed a motion in district
court to dismiss the medical malpractice com-
plaint of plaintiffs-petitioners James R. and Betty
Grantland (Grantlands) on the basis that the stat-
ute of limitations barred their recovery. When
the district court denied Regional’s motion, Re-
gional filed an interlocutory appeal to the court
of appeals. The court of appeals reversed the dis-
trict court. We granted certiorari and now reverse
the court of appeals.
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{2} Pursuant to the Medical Malpractice Act,
NMSA 1978, Sections 41-5-1 to -28 (Repl.
Pamp. 1989) (the Act), on May 14, 1986, Grant-
lands filed an application with the New Mexico
medical review commission (the commission) re-
questing consideration of their claim of medical
malpractice against Regional. Grantlands alleged
that Regional committed medical malpractice
in the care and treatment of James R. Grantland
from mid-June through July 1983. In Septem-
ber 1986, Grantlands made further inquiry of the
commission as to Regional’s status as a qualified
health care provider. On October 8, 1986, the
commission advised Grantlands that Regional
had not contributed to the patient’s compensation
fund and therefore was not a qualified health care
provider under the Medical Malpractice Act.

{3} In the meantime, on September 12, 1986,
Grantlands filed a medical malpractice complaint
against Regional in district court. The district
court found that Grantlands did not know or have
reason to know that Regional was not a qualified
health care provider for the purposes of the Act,
and even though the Grantlands’ complaint was
filed in district court more than three years after
the date of the alleged malpractice, it was not
barred by the statute of limitations as a matter
of law.

{4} The single issue in this case is whether the
filing of a medical malpractice application with
the New Mexico medical review commission
tolls the statute of limitations as to nonqualified
health care providers.

{5} 1In 1976, the New Mexico legislature cre-
ated a medical review commission to review
all medical malpractice claims against “health
care providers covered by the Medical Malprac-
tice Act.” § 41-5-14(A). See generally Kovnat,
Medical Malpractice Legislation in New
Mexico, 7 N.M.L. Rev. 5 (1976-77). The intent
of the Act is to prevent the filing of nonmerito-
rious malpractice lawsuits. Otero v. Zouhar,
102 N.M. 482, 697 P.2d 482 (1985). To facilitate
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this purpose, the Act provides that prior to fil-
ing a complaint in any court against a “qualify-
ing health care provider,” the cat must submit an
application to the medical review commission.
§ 41-5-15(A). Upon receipt of an application a
panel is selected, § 41-5-17, and after consider-
ation of all relevant material, the panel decides
only two questions, namely, “(1) whether there
is substantial evidence that the acts complained
of occurred and that they constitute malpractice;
and (2) whether there is a reasonable medical
probability that the patient was injured thereby.”
§ 41-5-20. Submission of a case for the consid-
eration of the panel tolls the statute of limitations
period until thirty days after the panel’s final
decision is entered in the permanent files of the
commission and a copy is served upon the claim-
ant and his attorney by certified mail. § 41-5-22.

{6} In its opinion the court of appeals relies
upon Otero v. Zouhar, 102 N.M. 482, 697 P.2d
482 (1985). A comprehensive reading of this
case convinces us that claimants who make a
good-faith attempt to comply with the Medical
Malpractice Act should not be deprived of their
day in court by placing form above substance. As
stated in Zouhar:

We see no justice in strictly applying the
Act now to void the complaint filed and
thus circumvent the tolling provision of
the Act that would have applied to save
[claimant’s] cause of action if the trial
court’s ruling and the time consumed in
appellate proceedings had not intervened.
Such “Catch-22’s” are procedural anoma-
lies that do not deserve perpetuation.

102 N.M. at 485, 697 P.2d at 485.

{7} Similarly, in Jiron v. Mahlab, 99 N.M.
425, 659 P.2d 311 (1983) we allowed the claim-
ants to circumvent Section 41-5-15(A) and file
their medical malpractice complaint in district
court before applying for the commission’s re-
view in order to protect their constitutional right
of access to the courts. In that case we said: “The
institution of the Medical Review Commission
as a forum for screening medical malpractice
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claims appears to work well in most instances.
Nevertheless, when a statute or rule operates to
deprive an individual of a protected right, it may
be held constitutionally invalid as applied to that
individual.” 99 N.M. at 426, 659 P.2d at 312.

{8} Like the claimants in Zouhar and Jiron,
Grantlands are in a “Catch-22” position. Had
Grantlands filed a complaint in district court and
then discovered after the statute of limitations
had run that Regional was a qualified health care
provider, strict adherence to the Act would elimi-
nate Grantlands’ chance of recovery. In this case
the opposite situation occurred: Grantlands filed
an application with the commission and before
they were notified that Regional was not a quali-
fied health care provider, the statute of limitations
barred their filing in district court. We cannot ac-
cept this result. If we require claimants to file in
district court at the peril of losing their case be-
fore the classification of the health care provider
is known, then every claim will be filed in dis-
trict court as a safety precaution, and the purpose
behind the Act (to prevent court filing of non-
meritorious malpractice claims) will be defeated.
The medical profession likely will suffer the ill
effects of their members being accused publicly,
and perhaps unjustly, of malpractice, the cost of
health care may escalate as medical malpractice
insurance premiums reflect the number of medi-
cal malpractice cases being filed in the courts,
and the courts will be burdened with premature
and frivolous medical malpractice claims.

{9} We hold that Section 41-5-22, which tolls
the statute of limitations period upon submission
of a case to the commission, should be enforced
according to its terms whether the commission’s
determination is that the health care provider is
not qualified and the claim is consequently re-
jected, or whether the commission determines that
the health care provider is qualified and the claim
is resolved on its merits. To the extent that Otero
v. Zouhar holds Section 41-5-22 inapplicable to
nonqualified health care providers, it is overruled.

{10} The court of appeals is reversed, and the
district court is affirmed with directions to pro-
ceed in a manner consistent with this opinion.
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IT IS SO ORDERED.

KENNETH B. WILSON,
Justice

{1y

WE CONCUR:

RICHARD E. RANSOM,
Justice

JOSEPH F. BACA,
Justice

SETH D. MONTGOMERY,
Justice

DAN SOSA, JR.,
Chief Justice, dissenting

DISSENT
SOSA, Chief Justice (dissenting).

{12} 1 respectfully dissent. I agree with the
court of appeals that the hospital’s motion to dis-
miss should be granted on the basis that the filing
of the complaint after the statute of limitations
period expired barred recovery.

{13} Section 41-5-13 of the Medical Malprac-
tice Act, NMSA 1978, Sections 41-5-1 through
-28 (Repl. Pamp. 1989 & Gum. Supp. 1990),
is controlling as to whether any medical mal-
practice action has been timely filed. Armijo v.
Tandysh, 98 N.M. 181, 646 P.2d 1245 (Ct. App.
1981), cert. denied, 459 U.S. 1016 (1982). The
three-year limitations period under Section 41-
5-13 begins to run from the date of the alleged
act of malpractice, but, upon submission of the
case to the medical review panel, the limita-
tions period is tolled and shall not commence to
run again until thirty days after the panel’s final
decision is entered and the claimant is notified.
See § 41-4-22. However, in Otero v. Zouhar,
102 N.M. 482, 697 P.2d 482 (1985), this court,
while reaffirming its exclusive constitutional
power to regulate all pleading, practice and pro-
cedure affecting the judicial branch, held:

Submission of an application to the
medical review commission tolls the
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statute of limitations, as to that particular
“qualified” defendant, until 30 days after
the commission has entered its decision, §
41-1-22, but it has no effect on tolling the
statute of limitations applicable to any
“non-qualified” health provider. . . .

Id. at 484, 697 P.2d at 484 (emphasis added).

{14} The facts in the present case are dis-
tinguishable from those presented in Otero v.
Zouhar. There the patient initially contacted the
superintendent of insurance regarding the status
of the health care providers he intended to sue,
but received inaccurate information about their
status. He was advised at the time he filed suit
in district court that two of the providers were
non-qualifying when in fact they were quali-
fied. There was no dispute that the third provider
was qualified. The patient was faced with the di-
lemma of observing the joinder requirement and
filing suit against all three providers before the
limitations period expired in order to preserve
his cause of action against the non-qualified par-
ties, and, at the same time, violating the mandate
in Section 41-5-15(A), which prohibits the filing
of a malpractice action against a qualified pro-
vider before submitting an application for medi-
cal review.

{15} This court excused the untimely filing of
the complaint and ruled that the patient was en-
titled to rely upon the information from the su-
perintendent of insurance. The court also ruled
that, while the district court’s dismissal with
prejudice procedurally was infirm, its ruling to
stay the proceedings until the commission had
considered the matter acted to allow review, pre-
serve the complaint, and obviate the necessity
of refiling or obtaining an order to reinstate the
complaint following the commission’s decision.
The concern recognized in Otero v. Zouhar was
that “[p]laintiffs should not be denied their day
in court because of incorrect rulings [by the trial
court] and attendant delays incurred by appellate
procedures.” 102 N.M. at 485, 697 P.2d at 485.
The court suggested that each case should be de-
cided on the individual circumstances so as not
to “improperly elevate procedural considerations
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over plaintiff’s constitutional right to petition for
redress of grievance.” Id. at 486, 697 P.2d at 486.
The present case displays none of these concerns
nor prejudice to the Grantlands as the result of
some procedural anomaly. See Jiron v. Mahlab,
99 N.M. 425, 659 P.2d 311 (1983) (where re-
quirement of Act causes undue delay prejudicing
plaintiff, right of access to courts is unconstitu-
tionally deprived).

{16} Section 41-5-5 establishes qualifications
to be covered under the Act and provides that
non-qualifying health care providers shall not
benefit from any provision of the Act in the
event of malpractice claims against them. Sec-
tion 41-5-15(A) specifies that “[n]o malprac-
tice action may be filed in any court against a
qualifying health care provider before applica-
tion is made to the medical review commission
and its decision is rendered.” (Emphasis added.)
Both provisions suggest to a potential plaintiff
that an initial inquiry is necessary to ascertain
the status of the health care provider involved.
These provisions along with the relevant case
law place a potential plaintiff on notice that the
manner in which to commence an action may
differ depending upon the status of the health
care provider. It is incumbent upon a potential
plaintiff to determine the status of a health care
provider against whom they intend to allege a
medical malpractice claim. This determination
can be accomplished without diminishing the
risk of compromise to one’s constitutional right
of access to the courts.

{17} The Grantlands allege that medical mal-
practice was committed during the period from
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mid-June to the end of July 1983. An application
for medical review was filed on May 14, 1986,
and a complaint was filed in district court on
September 12, 1986. The record indicates that
the Grantlands were notified by the commission
of its decision in October 1986.

{18} Unlike the plaintiff in Otero v. Zouhar, the
Grantlands did not contact the superintendent of in-
surance regarding the status of the hospital. Instead
they chose to file an application with the medical
review commission very near the expiration of the
limitations period. In the event the Grantlands were
uncertain about the proper course of action, they
could have filed their application with the commis-
sion and also filed a complaint in district court to
protect their claim without compromising the limi-
tations period and winding up in a procedural Catch
22 position. See Jiron v. Mahlab, 99 N.M. 425,
659 P.2d 311 (supreme court approved plaintift’s
filing his complaint in district court before applying
for review by medical review commission because
unbending adherence to timing requirements would
likely have eliminated his right of action). This type
of “safety precaution” necessarily would not defeat
a primary purpose of the Act to prevent nonmeri-
torious claims from being filed nor open the flood
gates to “premature and frivolous medical malprac-
tice claims.”

{19} Accordingly, I would not overrule any
part of Otero v. Zouhar, and would quash the
writ of certiorari as improvidently granted.

DAN SOSA, JR.,
Chief Justice, dissenting
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OPINION
RANSOM, Justice.

{1} Lawrence Trujillo obtained a personal in-
jury judgment of $547,905.80 against the City of
Albuquerque. His injuries occurred when a City
employee, Clarence M. Wright, drove a City
crane through a red light and collided with a ce-
ment truck driven by Trujillo. Negligent main-
tenance of the crane’s brakes and its negligent
operation were found by the court in this non-
jury trial to be concurrent proximate causes of
the collision.

{2} The trial court determined that, under Sec-
tion 41-4-19(A)(2) of the Tort Claims Act, NMSA
1978, Sections 41-4-1 to -27 (Repl. Pamp. 1986),
the accident involved two occurrences, and thus
that the limit of the City’s liability under the Tort
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Claims Act was twice the $300,000 cap for “any
person for any number of claims arising out of a
single occurrence.” The court of appeals reversed
this determination. The court of appeals also re-
versed the trial court’s ruling that the damage
provisions in question violated Trujillo’s right to
equal protection under the federal and state con-
stitutions. We granted certiorari to review these
issues. Amicus briefs were filed in this Court and
before the court of appeals by the New Mexico
Trial Lawyers Association (NMTLA), the New
Mexico Municipal League, the New Mexico
Medical Society, and the Risk Management Di-
vision of the State General Services Department
(Risk Management). Upon review of the opinion
of the court of appeals, the briefs, and the rec-
ord, we affirm in part, reverse in part, and remand
with instructions.

{3} Negligent maintenance and negligent op-
eration of vehicle gave rise to a since occurrence.
The trial court found two proximate causes pro-
duced the accident: (1) the City’s negligent main-
tenance of the crane’s brakes, and (2) Wright’s
negligent operation of the crane. Trujillo argues
that under a causation theory there are two oc-
currences. However, in Folz v. State, 110 N.M.
457, 797 P.2d 246 (1990), this Court rejected a
causation rationale relied upon by the court of ap-
peals to define a single occurrence in that case.
In Folz we held that, when a governmental en-
tity has committed successive negligent acts or
omissions, the determination of the number of
occurrences cannot be made simply by counting
the number of such acts or omissions. As did the
court of appeals in the present case, we specifi-
cally noted in Folz that multiple proximate causes
attributable to the governmental entity may com-
bine with other concurrent causes to produce but
a single occurrence.

{4} Here, the City’s negligent maintenance of
the crane’s brakes produced a risk of harm that
was concurred in and triggered by Wright’s neg-
ligent operation of the crane. The risk created
by the faulty brakes gave rise to liability only
when Wright drove the crane into the intersec-
tion. Therefore, we hold there was but a single
occurrence when successive negligent acts or
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omissions of the governmental entity combined
concurrently to create a singular risk (of colli-
sion) and to proximately cause injury triggered
by a discrete event (the crane’s entry into the
intersection).!

{5} Constitutionality of individual cap—
nature of the issue. The trial court found Sec-
tion 41-4-19 to be unconstitutional because “no
rational distinction [exists] between victims of a
tort inflicted by a private person and victims of
a tort inflicted by a public employee or [a gov-
ernmental] entity.” The court of appeals (apply-
ing heightened or intermediate scrutiny rather
than the rational basis test employed by the trial
court) reversed, stating “the Act’s limitation on
damages does substantially further an impor-
tant state interest—the need to protect the public
treasury from large awards.” See Richardson
v. Carnegie Library Restaurant, 107 N.M.
688, 692-98, 763 P.2d 1153, 1157-63 (1988)
(discussing rational basis, intermediate scrutiny,
and strict scrutiny tests under equal protection
analysis). Because we do not believe a sufficient
factual basis exists for the court of appeals’ de-
termination, we reverse and remand for further
proceedings.

{6} Interest of tort victims in “full recovery of
damages” calls for intermediate scrutiny of Sec-
tion 41-4-19(A)(2) under Article II, Section 18 of
the New Mexico Constitution. As we use the term,
“full recovery of damages” is delimited only by
the measure of damages recognized in law as re-
coverable by any person wronged by the conduct
of another. In Richardson we held that a tort vic-
tim’s interest in full recovery of damages implic-
itly was protected under the state constitutional
right of access to the courts. 107 N.M. at 692, 763
P.2d at 1157. We previously have recognized the
right of access to the courts as a protected inter-
est under the due process clause of Article 11, Sec-
tion 18 of the New Mexico Constitution. See id. at
696, 763 P.2d at 1161 (quoting Jiron v. Mahlab,

! Although the court found Wright failed to yield the right-of-
way, failed to stop for a red light, failed to maintain a proper
lookout, and drove inattentively, these were not separate trig-
gering events but were acts and omissions that concurred to
constitute a discrete triggering event.
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99 N.M. 425, 426, 659 P.2d 311, 312 (1983)).
Richardson applied the equal protection clause of
Section 18 to determine whether the damage cap
in the dram shop act, NMSA 1978, 41-11-1 (Repl.
Pamp. 1986), discriminated between different
classes of tort victims on an impermissible basis.
Id. 107 N.M. at 698, 763 P.2d at 1162; see N.M.
Const. art. II, 18 (“No person shall be deprived
of life, liberty or property without due process of
law; nor shall any person be denied equal protec-
tion of the laws.”).

{7} We declined to decide in Richardson,
however, whether to apply strict scrutiny to such
equal protection challenges in the future, “princi-
pally because we concluded that the damage cap
[in the dram shop act] is constitutionally invalid
under the lesser, intermediate scrutiny test.” Id.
at 696, 763 P.2d at 1161.2 The plurality came to
this conclusion because “no argument [was] pre-
sented . . . to persuade us that the classifications
created by the legislation are constitutionally
legitimate.” Id. at 699, 763 P.2d at 1164. Cf. id.
at 702, 763 P.2d at 1167 (Ransom, J., specially
concurring in result, but reserving judgment on
ultimate question of statute’s constitutionality)
(“This case does not demonstrate . . . that a sub-
stantial state interest might not have been shown
if the defendant had pressed forward responsibly
with the burden enunciated by this Court today.”).
Because this case is to be remanded for further
proceedings, we find it necessary to decide the
question avoided in Richardson—whether to ap-
ply strict or merely intermediate scrutiny.

{8} —When particular closes of tort victims
receive unequal treatment, importance of right to

2 Some form of strict or heightened scrutiny will be em-
ployed when legislation affects a fundamental right or an
important individual interest, or when the legislature classi-
fies on the basis of membership in a suspect or semi-suspect
class of persons. See Richardson, 107 N.M. at 693, 763 P.2d
at 1158. Legislative classifications will be upheld under strict
scrutiny only if the proponent of a classification’s validity
demonstrates that “the law . .. advances a compelling state
interest by the least restrictive means available.” Bernal v.
Fainter, 487 U.S. 216, 219 (1984). Under intermediate scru-
tiny the proponent must demonstrate that the legislative clas-
sification is substantially related to an important governmen-
tal interest. Richardson, 107 N.M. at 695, 763 P.2d at 1160.
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full recovery of damages requires more than ra-
tional basis review. Richardson appeared to base
its interpretation of Article II, Section 18 in part
on the history of tort recovery in New Mexico
as an aspect of the right of access to the courts.
107 N.M. at 691, 692, 763 P.2d at 1156, 1157
(approving as correct the amicus curiae analy-
sis that traced jury and access-to-court rights to
their roots in Spanish and Mexican laws, Siete
Partidas, Fuero Juzgo, and Kearney Code; such
rights, amicus argued, formed an integral part
of civil law prior to statehood and were incor-
porated into the New Mexico Constitution).® The
right to recover monetary damages for tortious
injury has played a vital role in New Mexico
since before the time of statehood as one aspect
of the individual right to petition for redress of
grievances. See id. at 696, 763 P.2d at 1161.

{9} However, we do not interpret Richardson’s
rejection of minimum rationality review as rest-
ing on the bare fact that monetary damages for
tortiously inflicted injury were awarded prior to
statehood. Instead, Richardson’s application of
heightened scrutiny ultimately rests on the con-
tinued importance of the right to such compensa-
tion today and on the possibility that the rights of
particular classes of tort victims will be sacrificed
to social expediency in the legislative process.
See id. at 698-99, 763 P.2d at 1163-64 (tort vic-
tim’s right to be compensated for injury and the
sensitivity of particular classes of tort victims to
injustice wrought by legislation limiting this right
justify application of heightened scrutiny).

{10} Our fault system of recovery, while by
no means indispensable to our society in an ab-
stract sense,* today serves the important social

3 Before the court of appeals in the present case, NMTLA
argued that a right to full legal redress was incorporated into
New Mexico law by way of the Kearney Code provision
guaranteeing “just remedy” for legal wrongs. NMSA 1978,
“Bill of Rights,” Territorial Laws and Treaties, Pamp. 3, at 1.
While, as discussed in the text of this opinion, we do not ele-
vate a tort victim’s interest in full recovery of damages to the
level of a fundamental right as urged by NMTLA, we base
our determination of the appropriate level of scrutiny in part
on our state’s traditional solicitude for such interests.

4 We note that a number of jurisdictions consider the consti-
tutionality of legislative modifications of common-law rights
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functions of redistributing the economic burden
of loss from the injured individuals on whom
it originally fell, deterring conduct that society
regards as unreasonable or immoral, and pro-
viding a vehicle by which injured victims may
obtain some degree of compensation and satis-
faction for wrongs committed against them and
by which society may give voice and form to its
condemnation of the wrongdoer. The debate over
the policy question of whether the tort system is
the best mechanism for performing the functions
currently allocated to it is one of great current
concern and importance. It is entirely appropri-
ate that policy choices flowing from such debate
take place in the legislative sphere. However,
counterposed to society’s interest in the work-
ings of the tort system are undeniably important
and substantial individual interests.

{11} While, as explained below, we decline to
express an opinion on the constitutionality of this
particular statute, we firmly adhere to the propo-
sition that the legislature, in effecting its policy
choices, may not disregard lightly the important
and substantial individual interests served by the
recovery of tort damages. We are satisfied that we
“neither trample arbitrarily upon the legislature’s
preferred position of direct, political account-
ability . . . nor do we forsake our duty to protect
individuals” when we employ heighten scrutiny
“in those limited circumstances when the class
implicated is so sensitive to injustice and the
rights affected are so substantial and important”
as they are here. Richardson, 107 N.M. at 698,
763 P.2d at 1163.

in terms of whether the legislature has provided a quid pro
quo to plaintiffs in the form of an adequate substitute remedy
or corresponding benefit. See, e.g., Smith v. Department of
Ins., 507 So. 2d 1080, 1088-89 (Fla. 1987); Wright v. Cen-
tral Du Page Hosp. Ass’n, 63 Ill. 2d 313, 328, 347 N.E.2d
736, 742 (1976); Kansas Malpractice Victims Coalition v.
Bell, 243 Kan. 333, 344, 757 P.2d 251, 258-59 (1988); Car-
son v. Maurer, 120 N.H. 925, 943, 424 A.2d 825, 837-38
(1980); Lucas v. United States, 757 S.W.2d 687, 690-91
(Tex. 1988). Legislative provision for a quid pro quo is not an
essential requirement under our equal protection analysis;
however, as explained in footnote 6 of this opinion, such pro-
vision may affect the ultimate balancing to be performed
under heightened scrutiny.
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{12} Although the distinctive features of our
Constitution’s text and history always must play
an important role in this Court’s interpretation
of the scope and meaning of its provisions, the
ample authority cited in Richardson from other
jurisdictions also supports our decision to apply
at least some form of intermediate scrutiny to
damage caps such as those contained in the Tort
Claims Act. Id. at 695 n. 5, 763 P.2d at 1160 n.
5 (citing Coburn v. Agustin, 627 F. Supp. 983,
995 (D. Kan. 1985) (medical malpractice); Far-
ley v. Engelken, 241 Kan. 663, 672, 740 P.2d
1058, 1064 (1987) (medical malpractice); Sibley
v. Board of Supervisors of La. State Univ., 477
So. 2d 1094, 1107 (La. 1985) (medical malprac-
tice); Arneson v. Olson, 270 N.W.2d 125 (N.D.
1978) (medical malpractice)). See also Boswell
v. Phoenix Newspapers, Inc., 152 Ariz. 9, 730
P.2d 186 (1986) (media defamation statute), cert.
denied, 481 U.S. 1029 (1987); Kenyon v. Ham-
mer, 142 Ariz. 69, 688 P.2d 961 (1984) (statute
abolishing “discovery rule” in medical malprac-
tice actions); Wright v. Central Du Page Hosp.
Ass’n, 63 I1l. 2d 313, 347 N.E.2d 736 (1976)
(medical malpractice); Kansas Malpractice Vic-
tims Coalition v. Bell, 243 Kan. 333, 757 P.2d
251 (1988) (medical malpractice); Duren v. Sub-
urban Community Hosp., 24 Ohio Misc. 2d
25,495 N.E.2d 51 (1985) (medical malpractice);
Lyles v. Commonwealth Dep’t of Transp.,
512 Pa. 322, 516 A.2d 701 (1986) (tort claims
act); Lucas v. United States, 757 S.W.2d 687
(Tex. 1988) (medical malpractice); Condemarin
v. University Hosp., 775 P.2d 348 (Utah 1989)
(provisions of Utah governmental immunity act
that applied to government-run hospitals); Sofie
v. Fibreboard Corp., 112 Wash. 2d 636, 771
P.2d 711 (tort reform bill), modified on other
grounds . . . Wash. 2d . . ., 780 P.2d 260 (1989).

{13} —Principle of equal access to the courts
limits power of the legislature. In listing juris-
dictions that applied strict scrutiny to damage
caps, Richardson, 107 N.M. at 695, 763 P.2d at
1160, cited the 1985 Montana case of Pfost v.
State, 219 Mont. 206, 713 P.2d 495 (1985) (tort
claims act limit on damages). See also White
v. State, 203 Mont. 363, 661 P.2d 1272 (1983)
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(pre- Pfost tort claims act limit on economic and
noneconomic damages). In Meech v. Hillhaven
West, Inc., 238 Mont. 21, 776 P.2d 488 (1989),
the Montana Supreme Court overruled Pfost
and White. These two cases had based the ex-
istence of a fundamental right to recovery of tort
damages on the “speedy remedy” provisions of
the Montana Constitution. Meech, 238 Mont at
27-30, 776 P.2d at 491-92, traced such access-
to-court provisions of state constitutions back to
the Magna Carta and, relying on Montana prece-
dent predating Pfost, held that this article of the
Montana Constitution “did not constrict legisla-
tive powers because [it] only provided a mandate
to the courts to provide equal access to causes
of action recognized at law.” 238 Mont. at 27,
776 P.2d at 491-92 (citing Shea v. North-Butte
Mining Co., 55 Mont. 522, 179 P. 499 (1919);
Stewart v. Standard Pub. Co., 102 Mont. 43,
55 P.2d 694 (1936); Reeves v. Ille Elec. Co.,
170 Mont. 104, 551 P.2d 647 (1976)). But see
Lucas, 757 S.W.2d at 690 (open court guaran-
tee of Texas Constitution based on provisions of
Magna Carta and necessitated judicial review of
medical malpractice cap).

{14} We do not interpret the New Mexico Con-
stitution creating a mandate only to the judicial
branch to provide equal access to the courts. In
our tripartite system of state government, each
branch at times properly may exercise its consti-
tutional authority in matters that affect the word
of a coordinate branch. See, e.g., State ex rel.
Chavez v. Vigil-Giron, 108 N.M. 45, 766 P.2d
305 (1988) (judicial review of constitutional
amendment on judicial reform that was drafted
by the legislature and ratified by the voters).
We adhere to the view expressed by the Kansas
Supreme Court, among others, that “our consti-
tution does not make this court the critic of the
legislature; rather, this court is the guardian of
the constitution.” Samsel v. Wheeler Transp.
Servs., Inc., 246 Kan. 336, 338, 789 P.2d 541,
549 (1990) (finding statutory limit on noneco-
nomic tort damages constitutional under a form
of intermediate scrutiny). We would ill serve
our role as guardian of the constitution were we
to exclude the legislature from the reach of the
constitutional guarantee of equal access to the
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courts: Thus restricted, that guarantee would be-
come largely “toothless.” Meech, 238 Mont. at
64, 776 P.2d at 514 (Sheehy, J., dissenting).

{15} —Nature of the individual interest and
nature of the classification are the sole deter-
minate of level of scrutiny. Risk Management
argues that we should apply a different level of
scrutiny to the Tort Claims Act than we did to
the dram shop act, because “damage limitations
[in tort claims acts] typically [bind] govern-
mental waivers of immunity within reasonable
parameters.” Risk Management points out that
courts in other states have applied a less strict
standard when reviewing equal protection chal-
lenges to legislation limiting governmental lia-
bility. Compare Cauley v. City of Jacksonville,
403 So. 2d 379 (Fla. 1981) ($50,000 limit on li-
ability of state or subdivision upheld under ratio-
nal basis review) with Smith v. Department of
Ins. 507 So. 2d 1080 (Fla. 1987) ($450,000 cap
on recovery of noneconomic damages in general
tort reform statute found unconstitutional under a
form of heightened scrutiny); Jones v. State Bd.
of Medicine, 97 Idaho 859, 871, 555 P.2d 399,
411 (1976) (intermediate, “means-focus” scru-
tiny applied to medical malpractice cap), cert.
denied, 431 U.S. 914 (1977) with Leliefeld v.
Johnson, 104 Idaho 357, 659 P.2d 111 (1983)
(rational basis applied to tort claims act); Es-
tate of Cargill v. City of Rochester, 119 N.H.
661, 406 A.2d 704 (1979) (governmental tort cap
upheld under rational basis standard), appeal
dismissed, 445 U.S. 921 (1980) with Carson
v. Maurer, 120 N.H. 925, 424 A.2d 825 (1980)
invalidating medical malpractice cap under form
of intermediate scrutiny).

{16} We are not persuaded. We note first that
Idaho’s “means-focus” standard of review, un-
like the variety of heightened scrutiny adopted
in Richardson, is triggered only when the leg-
islative classification patently lacks a reason-
able relationship to the legislative purpose and
is discriminatory on its face. Leliefeld applied
rational basis review to the statutory limit on
governmental liability because the purpose of
the statute under consideration appeared to bear
a reasonable relationship to the classification
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scheme created. 104 Idaho at 373, 659 P.2d at
127 (citing Jones, 97 Idaho at 871, 555 P.2d at
411). By contrast, in terms of the threshold in-
quiry established in Richardson, the damage
cap contained in Section 41-4-19(A)(2) is iden-
tical to the damage cap contained in the dram
shop act.

{17} Second, the New Hampshire Supreme
Court applied minimum rationality review in Es-
tate of Cargill solely because the damage cap
in New Hampshire’s tort claims act implicated
neither a suspect class nor a fundamental right.
119 N.H. at 666-67, 406 A.2d at 707. The court
did not discuss the possibility of an intermedi-
ate level of review. That the damage cap applied
to the government was considered by the court
only in determining whether the classification
bore a rational relationship to its purpose, not in
deciding which level of scrutiny to apply. Id. at
666-68, 406 A.2d at 706-07. The court’s appli-
cation of a type of “heightened scrutiny” to the
medical malpractice cap in Carson, therefore,
appears to have modified the law:

In [Estate of Cargill] we applied the ratio-
nal basis test in evaluating classifications
which . . . place restrictions on an indi-
vidual’s right to recover in tort. We now
conclude, however, that the rights in-
volved herein are sufficiently important
to require that the restrictions imposed
on those rights be subjected to a more
rigorous judicial scrutiny than allowed
under the rational basis test.

Carson, 120 N.H. at 932, 424 A.2d at 830
(emphasis added). See also State v. Brosseau,
124 N.H. 184, 197, 470 A.2d 869, 877 (1983)
(Douglas and Batchelder, 1J., specially concur-
ring) (under Carson, right of tort victim to re-
cover for injuries is an important substantive
right, and doctrine of sovereign immunity should
be declared unconstitutional to the extent it de-
nies a just remedy to an injured party).

{18} By contrast, the Florida Supreme Court
clearly relied on the fact that the damage cap
at issue limited governmental liability when it
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applied a different level of review in Cauley. The
court noted, 403 So. 2d at 384-85, that under the
rule set forth in Kluger v. White, 281 So. 2d 1
(Fla. 1973), the Florida Constitution limited the
state legislature’s authority to cap tort damages
only when (1) the right affected was statutory
and predated the enactment of the Florida Con-
stitution, or (2) the right had become part of the
state’s common law prior to that time. Since there
existed no common law or statutory right to sue
a municipality at the time of the enactment of the
state constitution, the court concluded that the
state constitution did not limit the legislature’s
plenary authority to abrogate sovereign immu-
nity. 403 So. 2d at 385; see also Fla. Const. art.
X, § 13 (right to authorize suit against the state
reserved for legislature). Cf. Smith v. Depart-
ment of Ins., 507 So. 2d at 1088 (under Kluger,
legislation capping medical malpractice dam-
ages would be upheld only if (1) it provided a
reasonable alternative remedy or commensurate
benefit, or (2) there was a showing of overpower-
ing public necessity and no alternate method for
meeting such public necessity).

{19} We decline to follow Florida’s “vested
rights” approach. Our equal protection inquiry
does not seek to identify particular causes of
action (or particular legal remedies) as being
“so important that they must be insulated from
whatever inhibition the political process might
impose.” J. Fly, Democracy and Distrust: A
Theory of Judicial Review, 75 n.*. Our inquiry
instead concerns itself with how decisions ef-
fecting policy choices between existing rights
and governmental goals distribute their resul-
tant costs and benefits See id.; see also Lucas,
757 S.W.2d at 690 (litigant’s right of redress
under state constitution measured in terms of
whether litigant possessed cognizable cause of
action presently recognized at common law).
The nature of the individual interest and of the
legislative classification determines the appro-
priate level of scrutiny, not the importance of the
government’s goal or the vagaries of history.

{20} This case presents no issue, nor do we pur-
port to decide, whether the New Mexico Consti-
tution requires judicial or legislative recognition
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of liability for a particular type of tort. However,
our common and statutory law presently recog-
nize a right to recover damages for persons in-
jured by the torts committed in INS case. So long
as the state chooses to provide particular rights to
litigants, it must allow litigants to exercise these
rights in a manner that comports with principles
of equal protection and equal access to the courts,
and it may not limit the exercise of such rights
selectively unless the limitation is justified by a
counterbalanced state interest of sufficient weight.
See generally Griffin v. Illinois, 351 U.S. 12
(1956) (right of criminal appeal); Boddie v. Con-
necticut, 401 U.S. 371 (1971) (state law regard-
ing divorce); L. Tribe, American Constitutional
Law 16-11 (2d ed. 1988).

{21} —Constitutionality of Section 41-4-
19(A)(2) to be determined under intermediate
rather than strict scrutiny. Strict scrutiny is ap-
propriate when the classification involves a fun-
damental right or a suspect class. Richardson,
107 N.M. at 693, 763 P.2d at 1158. As noted in
Richardson, the tort victim’s interest in full re-
covery of damages is protected only implicitly
by the right of access to the courts. 107 N.M.
at 692, 763 P.2d at 1157. Cf. Plyler v. Doe, 457
U. S. 202 (1982) (recognizing education as an
important interest but not a fundamental right).
Moreover, tort victims do not fit the criteria of a
“suspect class”. See United States v. Carolene
Prods. Co.) 304 U.S. 144, 152-53 (1938) (de-
fining suspect class); City of Cleburne v. Cle-
burne Living Center, Inc., 473 U.S. 432, 446
(1985) declining to afford suspect class status
to mentally retarded persons because “mental
retardation is a characteristic that the govern-
ment may legitimately take into account in a
wide range of decisions”). We conclude strict
scrutiny should not be applied to the cap con-
tained in Section 41-4-19(A)(2). A tort victim’s
interest in full recovery of damages calls instead
for a form of scrutiny somewhere between “the
largely toothless invocation of minimum ratio-
nality and the nearly fatal invocation of strict
scrutiny.” Richardson, 107 N.M. at 697, 763
P.2d at 1162 (quoting L. Tribe, supra 16-32,
at 1601). We hold, therefore, that intermediate
scrutiny should be applied in this case.
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{22} Article II, Section 4 does not require ap-
plication of strict scrutiny. Trujillo and amicus
curiac NMTLA argue that, in addition to Article
II, Section 18 of the state constitution, a plain-
tiff’s right to full recovery of tort damages is
protected under Article II, Section 4, which pro-
vides:

All persons are born equally free, and
have certain natural, inherent and inalien-
able rights, among which are the rights of
enjoying and defending life and liberty, of
acquiring, possessing and protecting prop-
erty, and of seeking and obtaining safety
and happiness.

{23} We do not believe this provision provides
additional support to Trujillo. We find somewhat
nebulous any connection that may exist between
it and the damage cap contained in Section 41-4-
19(A)(2). Even were we to assume that the dam-
age cap implicates the constitutional provisions
of Article II, Section 4, here we do not believe
these provisions afford more protection to vic-
tims of governmental torts than do the provisions
of Article II, Section 18.

{24} Existence of alternative means of achiev-
ing governmental goal is material to determina-
tion of whether classification is substantially
related to important governmental interest; is-
sue of constitutionality not fully litigated below.
Under the rational basis test, the opponent of the
legislative classification has the burden to dem-
onstrate that the law at issue treats like-situated
persons unequally on the basis of a classifica-
tion scheme unrelated to some real distinction,
or that the legislation lacks a reasonable rela-
tionship to a legitimate governmental purpose.
Richardson, 107 N.M. at 695, 763 P.2d at 1160.
When, by contrast, the opponent of a statute has
established that the validity of the statute is to be
tested under heightened scrutiny, it is the party
maintaining the statute’s validity who “must
prove that the classification is substantially re-
lated to an important governmental interest.” Id.

{25} Here, we are inclined to take it as self-
evident that “preservation of the public treasury”
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constitutes an important governmental interest.
See, e.g., Smith v. City of Philadelphia, 512 Pa.
129, 139, 516 A.2d 306, 311 (1986), appeal
dismissed, 479 U.S. 1074 (1987). However, a
determination that the classification is aimed at
furthering an important governmental interest
does not necessarily imply that the classification
is “substantially related” to the interest so iden-
tified. See Jones, 97 Idaho at 871-74, 555 P.2d
at 411-14 (record demonstrated neither the exis-
tence of a medical malpractice insurance crisis
nor the relationship between the legislatively cre-
ated limit on tort damages and any abatement of
alleged crisis); Sibley, 477 So. 2d at 1109 (pro-
ponent of legislative classification must demon-
strate that it substantially furthers legitimate gov-
ernmental interest); Arneson, 270 N.W.2d at 136
%629} (evidence at trial supported trial court’s
finding that medical malpractice cap was not re-
lated to any real cost crisis in obtaining malprac-
tice insurance); Condemarin, 775 P.2d at 366,
369, 373 (with each justice writing separately,
a majority held that proponents of damage cap
on malpractice actions against government-run
hospitals failed to demonstrate that statute had
a substantial effect on protecting state treasury).
Relying on City of Philadelphia, the court of
appeals in this case concluded that such a sub-
stantial relationship existed because placing a
cap on damages necessarily limited the impact
of large jury awards on public funds. We do not
believe sufficient facts are known from which
the court reasonably could reach this conclusion.
Accordingly, we reverse the court of appeals.

{26} —Requirement of a substantial relationship
and the existence of less restrictive alternatives.
Trujillo and NMTLA contend the damage cap is
unconstitutional because it burdens only the con-
stitutionally protected interests of those who have
suffered catastrophic injuries and who, therefore,
are in greatest need of compensation. The damage
cap, they contend, thus impermissibly relies on the
most discriminatory means to achieve the legisla-
tive ends, while other, less burdensome means exist
that equally would further the legislative purpose.

{27} The City and Risk Management argue
that, under intermediate scrutiny, the state has no

71

burden to show that less restrictive alternatives
would not serve its purpose as well as the means
chosen, so long as the means chosen do mate-
rially advance this purpose. They contend the
court of appeals was correct in its determination
that the legislative classification substantially
furthered the government’s important purpose
since large individual awards in excess of pre-
sent municipal insurance policies would have a
devastating, destabilizing impact on government
finances. Moreover, Risk Management argues,
“each dollar protected under the tort claims limit
is a dollar’s worth of preservation of governmen-
tal funds.”

{28} We do not agree entirely with either for-
mulation of the requirement that a “substantial
relationship” exist between the government’s
classification scheme and its declared purpose.
Trujillo and NMTLA suggest the required fit be-
tween means and ends under intermediate scru-
tiny is the same as the required fit under strict
scrutiny; the City and Risk Management suggest
the fit need be no tighter than that required under
the test of minimum rationality. Intermediate
scrutiny, while allowing for a more flexible ac-
commodation of legislative purposes than strict
scrutiny, does not abandon totally the concern
with over- and under-inclusiveness that, under
strict scrutiny, is given form as the least restric-
tive alternative test.’

{29} “An insistence on assessing the impor-
tance of the state interest by balancing it against
the burdens imposed on the individual and on

5> For example, in Craig v. Boren, 429 U.S. 190 (1976), the
Supreme Court applied intermediate scrutiny to invalidate
legislation that banned the sale of 3.2% beer to males under
twenty-one, but allowed sale of such beer to females over
eighteen. The Court rejected the argument that the statute
bore a substantial relationship to the government’s important
purpose in promoting public safety because “the [statistical]
showing offered by the appellees does not satisfy us that sex
represents a legitimate, accurate proxy for the regulation of
drinking and driving.” 429 U.S. at 204 (emphasis added).
Craig does not control our development of intermediate scru-
tiny under the New Mexico Constitution. Nonetheless, Craig
is informative and cannot be reconciled with the notion that,
under intermediate scrutiny, a classification only need further
to some extent the important governmental interest being pur-
sued.
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society . . . seems a hallmark of a new form of
heightened scrutiny.” L. Tribe, supra 16-32,
at 1602; see, e.g., Plyler v. Doe, 457 U.S. 202
(1982) (state’s interest in preserving limited edu-
cational funds for legal residents did not justify
statute’s burden on the interests of children of il-
legal aliens). An indirect means by which courts
may assess this balance is to determine whether
alternatives exist that would not burden pro-
tected interests as heavily as the classification
scheme chosen. See, e.g., Caban v. Moham-
med, 441 U.S. 380 (1979); Craig v. Boren, 429
U.S. 190 (1976); see generally L. Tribe, supra
16-32, at 1603.

{30} Indeed, perhaps the most objective
method by which a court may assess the balance
struck by the legislature consists in determin-
ing the extent to which the government’s goals
might be advanced by means that burden pro-
tected interests less than the means chosen. Such
a method eschews reliance on subjective notions
of the importance of particular individual inter-
ests versus the importance of particular govern-
mental purposes. While the “least restrictive al-
ternative” need not be selected if it poses serious
practical difficulties in implementation, the exis-
tence of “less restrictive alternatives” is material
to the determination of whether the classification
substantially furthers an important governmental
interest.°

{31} —Facts were not developed sufficiently
to allow a determination of substantial relation-
ship between classification and important gov-
ernmental interest. Given the nature of the sub-
stantial relationship requirement as applied to the
issues in this case, we do not believe a reviewing
court should content itself merely with anecdotal
or speculative showings of a fit between means

¢ As noted in footnote 4 of this opinion, legislative provision
for a quid pro quo to plaintiffs in the form of an adequate
substitute remedy may affect the balancing process described
in Richardson and developed further in the body of this
opinion. To the extent the proponent of the legislative classi-
fication shows that an adequate substitute remedy has been
provided to tort victims affected by a legislatively enacted
cap, it becomes doubtful whether less restrictive alternatives
exist that would further the legislative goal as well or better
than the means chosen.
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and ends. See Schlieter v. Carlos, 108 N.M.
507, 510, 775 P.2d 709, 712 (1989) (per curiam)
(declining to accept certification by federal dis-
trict court of equal protection challenge to dam-
age cap in Medical Malpractice Act when facts
had not been developed at trial to show whether
damage cap was substantially related to impor-
tant governmental interest); see also Sibley, 477
So. 2d at 1109 (proponent of constitutionality of
statute discriminating between tort victims on
the basis of their physical condition was obliged
to produce evidence to establish that classifica-
tion at issue substantially furthered a legitimate
state interest); Jones, 97 Idaho at 871-74, 555
P.2d at 411-14 (remanding for full development
of record as to any real health care industry crisis
to which a cap on medical malpractice recoveries
may bear a fair and substantial relationship).

{32} Here, the individual damage cap in the
Tort Claims Act discriminates between tort vic-
tims, first, on the basis of the identity of the tort-
feasor and, second, on the basis of the amount of
damages. On the basis of this classification, the
legislature chose to burden the interests of only
those individual tort victims whose injuries are
caused by a governmental tortfeasor and whose
damages exceed $300,000 for all claims.” Cf.
Richardson, 107 N.M. at 698, 763 P.2d at 1163
(on classifications created by damage cap under
the dram shop act).

{33} It may appear obvious that the victims
of governmental torts who suffer catastrophic
injury place the greatest drain on the treasury
individually, and that the damage cap therefore
is substantially related to the goal of protecting
governmental funds for other services. How-
ever, this obvious proposition does not establish
whether large damage awards to such individuals
would create a real problem for entities of state
government, or the extent of that problem. Nor

7 One additional level of classification would be applicable
to discussion of the aggregate damage cap contained in Sec-
tion 41-4-19(A)(3), as it provides for further limits on damag-
es recoverable by multiple victims of governmental torts
whose injuries stem from the same “occurrence.” An analysis
of the constitutionality of that Section therefore may present
considerations not addressed in this opinion.
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does this proposition establish the effect on the
state treasury of the claims of this class of tort
victims in the aggregate as compared to the ag-
gregated claims of those with individual claims
of $300,000 or less. These latter questions must
be answered if we are to determine whether the
individual damage cap substantially advances the
state’s chosen goal.® While it may be that in other
cases this Court can assess whether a substantial
nexus exists between legislative means and ends
without the benefit of such an evidentiary record,
here the government’s putative goal inextricably
is tied to the risk of large damage awards. The
existence, nature, and magnitude of this risk, as
well as the justification for the means chosen to
deal with it, ultimately depend on empirical data.

{34} Risk Management presents statistics to
show that, assuming insurance policies provid-
ing $300,000 coverage for single occurrences,
many municipalities in this state currently lack
the resources to satisfy the $247,906 judgment
awarded in this case in excess of the $300,000
limit. However, no evidence properly has been

§ Although we do not attempt to catalog all the variables that
may affect the closeness in fit between the state’s chosen
means and ends, we give the following examples to demon-
strate the impossibility of judging this question in the ab-
stract. It is statistically possible, for instance, that the number
of persons with claims in excess of $300,000 is so small rela-
tive to the class of persons with damage claims less than or
equal to $300,000 that the state treasury would be better pro-
tected by allowing only those persons with claims over the
present liability cap to recover, by limiting all persons with
claims against the state to recovery of a certain percentage of
their incurred damages, or by some other means. Wisconsin’s
health care liability statute, for example, apparently does not
place an absolute cap on recoverable damages. See State ex
rel. Strykowski v. Wilkie, 81 Wis. 2d 491, 511, 261 N.W.2d
434, 443 (1978). Instead, it limits to $500,000 the amount a
victim may collect from judgments in excess of $1,000,000
per year, with a further $500,000 cap on recovery that is trig-
gered only if the legislatively created compensation fund
should fall below a certain level. This latter $500,000 limit
does not apply to medical expenses. Id. Additionally, as the
trial court noted in this case, the fact that the legislature did
not provide a mechanism for adjusting the damage cap to ac-
count for inflation or other financial variables could mean
that, regardless of whether the damage cap was constitution-
ally sound when passed, it is by now constitutionally infirm.
Cf. Carolene Prods., 304 U.S. at 153 (under rational basis
review, the constitutionality of a statute predicated upon the
existence of a particular state of facts may be challenged by
showing to the court that those facts have ceased to exist).
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developed to show that greater insurance cover-
age is unavailable, or to show the likelihood that
juries will award damages in excess of insur-
ance policies which, practically speaking, these
municipalities could obtain, or to show whether
other risk spreading means exist to protect mu-
nicipalities from large awards. Moreover, since,
unlike some states, New Mexico has not created
separate statutes for municipalities as opposed to
other entities of state government, any determi-
nation that the cap is constitutional as applied to
municipalities would not necessarily amount to a
determination that the same cap is constitutional
as applied to such other entities. See City of Cle-
burne, 473 U.S. at 447-50 (zoning ordinance
unconstitutional as applied). At most, Risk Man-
agement’s argument constitutes a justification for
giving some form of prospective application to
any final determination that the damage cap at
issue in this case is unconstitutional. Cf Hicks
v. State, 88 N.M. 588, 593-94, 544 P.2d 1153,
1158-59 (1975) (decision abolishing sovereign
immunity to be applied prospectively); Norris v
Saueressig, 104 N.M. 85, 717 P.2d 61 (Ct. App.
1985) (prospective application of rule declar-
ing military benefits to be community property),
aff’d, 104 N.M. 76, 717 P.2d 52 (1986).

{35} Here, the district court made its ruling on
the assumption that the statute was subject to ra-
tional basis review prior to our decisions in Rich-
ardson and Schlieter. The City then did not have
notice that it bore the burden to present evidence
in support of the constitutionality of the statute,
nor does it appear that it was given an opportunity
to do so. As did the Supreme Court of Louisiana
under similar circumstances, we decline to “pe-
nalize the defendant for its failure to anticipate
our interpretation” of the requirement of proof it
bears in this case. Sibley, 477 So. 2d at 1109. See
generally Montoya v. Ortiz, 24 N.M. 616, 175
P. 335 (1918) (appellate court vested with broad
discretion to remand case for a new trial or other
proceedings, and such will be ordered when it
appears that justice so requires). Cf. McGrail v.
Fields, 53 N.M. 158,203 P.2d 1000 (1949) (when
trial court’s erroneous application of statute of
limitations in quiet title action prevented it from
reaching question of laches, new trial allowed
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solely on that issue). We therefore conclude that
this case should be remanded to the district court
for development of the factual record.

{36} In remanding this case we do not intend,
as intimated by the dissent of Justice Montgom-
ery, that the trial court will bind us with ultimate
findings of legislative fact relevant to the consti-
tutionality of the individual cap contained in Sec-
tion 41-4-19(A)(2) of the Tort Claims Act. Such
legislative facts, as so well described by Justice
Montgomery, are determinative of policy ques-
tions that affect the common law, statutory con-
struction, and constitutional review. This Court
is not bound by the weight or determinative char-
acter assigned legislative facts by the trial court.

{37} Although we do not know what will be
forthcoming from competent advocacy before
the trial court, the majority of this Court be-
lieves that the empirical data relevant to the State
of New Mexico more likely will be developed
through expert testimony and other evidence in
an adversary evidentiary hearing than through
“Brandeis briefs” submitted by the parties on ap-
peal. Given the magnitude of the constitutional
issue before us today, we believe it unwise to
rush to a premature decision. The advocates of
constitutionality in cases involving heightened
scrutiny should provide this Court with the best
evidence available to support or rebut studies,
reports, findings, anecdotes, and speculation that
might otherwise be available to us.

{38} Moreover, this Court is not limited to
consideration of the legislative facts developed
at trial, and remand of this case for an eviden-
tiary hearing does not preclude us from mailing
use of the judicial-notice procedure described by
Justice Montgomery. Additionally, if the parties
cannot provide the appropriate foundation of leg-
islative facts either at trial or on appeal, we may
choose to limit our decision to the case at bar and
defer the ultimate resolution of the constitutional
question until such a foundation is presented.
See Richardson, 107 N.M. at 702, 763 P.2d at
1167 (Ransom, J., specially concurring in result,
but reserving judgment on ultimate question of
statute’s constitutionality).

80

{39} For the foregoing reasons, this case is re-
manded to the district court for further proceed-
ings consistent with this opinion.

{40} ITIS SO ORDERED.

RICHARD E. RANSOM,
Justice

WE CONCUR:

DAN SOSA, JR.,
Chief Justice

JOSEPH F. BACA,
Justice

KENNETH B. WILSON,
Justice specially concurring

SETH D. MONTGOMERY,
Justice concurring in part,
dissenting in part

SPECIAL CONCURRENCE

WILSON,
Justice, specially concurring.

{41} I concur that it is appropriate to remand
this case to develop additional facts. However, I
am not convinced that this is the appropriate time
to decide the issue of heightened scrutiny, and
like Justice Montgomery, would prefer to leave
those doubts for another day.

{42} Further, while I concur that this case in-
volves a single occurrence, in light of my recent
dissent in Folz v. State, 110 N.M. 457 , 797 P.2d
246 (1990), I take exception to the analysis used
by the majority in reaching that conclusion.

DISSENT IN PART

MONTGOMERY,
Justice (Concurring in Part,
Dissenting in Part).

{43} 1 join in the Court’s opinion and ruling on
the single-occurrence issue in this case. I dissent
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from the disposition of the constitutional issue.
Since the Court does not rule on the constitution-
ality of the statute imposing the damage Lap, 1
will not express a view on that question either.
I confess to some skepticism about the Court’s
linchpin proposition that a tort victim’s interest
in “full recovery of damages” is entitled to con-
stitutional protection in this state; but it will be
time enough to develop a definitive opinion on
this issue when, and if, a majority of the Court
actually decides it in a case in which I partici-
pate.’

{44} 1 recognize that the proposition was ar-
ticulated in Richardson v. Carnegie Library
Restaurant, as a predicate for applying height-
ened scrutiny analysis to the dram-shop liabil-
ity limitation in that case. In light of the Court’s
opinions in the case, however, it is difficult to un-
derstand why heightened scrutiny was necessary.
Under the reasoning in the plurality and dissent-
ing opinions not even minimal scrutiny would
have saved the statute. For the plurality, Justice
Walters was “unable to discern or discover” any
“legitimate or substantial reason” for limiting
the liability of a tavernkeeper. 107 N.M. at 699,
763 P.2d at 1164. The only justification offered
in Justice Stowers’ dissent was that the statute
avoided “overburdening” tavernkeepers. Id. at
704, 763 P2d at 1169. The plurality, in other
words, was unable to find any public purpose in
the statute; the dissent offered only protection of
a certain class of tortfeasors, without any expla-
nation of why or how that purpose satisfied even
a rational-basis test.

{45} Both the plurality opinion in Richard-
son and the majority opinion in this case anchor
a victim’s interest in full recovery in the con-
stitutional right of access to the courts. See id.
at 692, 696, 763 P.2d at 1157, 1161. As recog-
nized by the majority here, however, some state

° The majority says near the end of its opinion that if and
when this case returns to us after development of a fuller ev-
identiary record on remand, decision of the constitutional is-
sue may be limited to the case at bar and “ultimate resolution”
of that issue deferred to another case. To a considerable ex-
tent, therefore, the majority’s pronouncements in its opinion
in this case represent obiter dicta.
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constitutional provisions that the courts shall be
open to every person, that a speedy remedy shall
be afforded for every injury, and that no person
shall be deprived of full legal redress have been
construed as mandating only that the courts shall
provide equal access to causes of action and rem-
edies established by the courts or the legislature,
not that the legislature’s power to limit causes of
action is constricted. See, e.g., Meech v. Hill-
haven West, Inc., 238 Mont. 21, 37-42, 776 P.2d
488, 498-500 (1989). The majority embraces a
more expansive view of the right of equal ac-
cess to the courts, apparently holding (though
never explicitly saying) that the right of access
entails also a right to some unspecified amount
of money—"“full recovery”—and that our state
Constitution limits the power of the legislature to
place restrictions on this expanded right.

{46} Neither the plurality opinion in Richard-
son nor the majority opinion here ever explains
why our Constitution should be construed as af-
fording an injured person a right to any monetary
recovery, much less “full” recovery.!® Richard-
son and the Court here merely posit that there is
some sort of right in the Constitution, emanating
from or related to the right of equal access to the
courts—which I certainly agree is fundamental
and unquestionably present in several clauses of
our Constitution—entitling an aggrieved party to
remuneration and constraining the power of the
legislature to limit or qualify it.

{47} The majority notes that the power of our
state legislature is confined by the Constitution
and that the courts, as guardians of the Consti-
tution, have the authority and responsibility to
determine when and to what extent legislation
has exceeded the bounds imposed by it. But the
question before us does not turn on any such el-
ementary principle; it rather depends on whether

10 Contrary to the majority’s intimation, Richardson did not
trace a right of full recovery to the due process and equal
protection clauses of our Constitution or to the constitutional
rights to jury trial and equal access to the courts; it merely
described how an amicus curiae, the Trial Lawyers Associa-
tion, had made this argument, purporting to found it on our
Constitution’s antecedents in Spanish and Mexican law and
the Kearney Code. See 107 N.M. at 691, 763 P.2d at 1156.
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we read the Constitution as extending to certain
litigants a “substantial and important” (Richard-
son, 107 N.M. at 698, 763 P.2d at 1163) right to
full recovery. Along with the majority, I believe
that no specific right to recovery, no cause of ac-
tion, no entitlement to monetary redress is “so
important” that it must be “elevated . .. to the
level of a fundamental right,” as it would be if it
were found, expressly or impliedly, in the Con-
stitution.!" The questions of how much money
an individual receives, and from whom he or she
receives it and under what circumstances, are for
the legislature (and, when it has not acted, the
courts through common-law adjudication) to
prescribe in regulating the economic affairs of
our society.

{48} I thus am highly dubious over the basic
predicate to the majority’s entire heightened
scrutiny analysis in this case. However, as I say, |
prefer to leave those doubts for another day. For
present purposes I am concerned that the Court
has ducked the constitutional issue and sent it
back to the district court for a trial on whether
the legislature properly devised the legislation at
issue to accomplish its purpose.

{49} The majority says that sufficient facts
were not developed at trial from which the court
of appeals could conclude that the statutory dam-
age cap is substantially related to the admittedly
important governmental interest in preserving
the public treasury. I am at a loss to know what
“facts,” within the abilities of the parties to this
lawsuit to prove, are supposed to be established
on remand. Presumably those “facts” will relate
to the impact on municipalities’ treasuries (and
perhaps the treasury of the state at large) from
large damage awards. Perhaps they will also
relate to the ability of municipalities to obtain

'I' The majority states that the right to recover monetary dam-
ages is one aspect of the right to petition for redress of griev-
ances, citing Richardson, 107 N.M. at 696, 763 P.2d at 1161.
Of course, while Richardson did declare the right to full re-
covery to be a right entitled to constitutional protection—a
declaration with which I disagree—the opinion in that case
links the right to petition for redress of grievances to the right
of equal access to the courts, not to the putative right to re-
cover monetary damages.
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liability insurance with certain dollar limits and
the variable cost of such insurance at greater
and lesser limits. The majority suggests that
the parties should provide evidence on whether
large damage awards to individuals who suffer
catastrophic injury do in fact create problems
for governmental entities, what the extent of
those problems may be, and what the effects of
large damage claims may be in the aggregate, as
compared to an aggregation of smaller claims.
Similarly, evidence is to be adduced, or may be
adduced, on the effects of inflation and whether
or not some adjusting mechanism in the statute
could have been implemented.

{50} In my view, the existence of these and
similar fact questions does not provide us with
an adequate excuse to avoid deciding the consti-
tutional question on this appeal. While develop-
ment of the kind of record desired by the major-
ity may always or usually be proper to facilitate
constitutional adjudication of the sort involved
here, I do not believe that we should suggest that
it is required to enable us to fulfill our responsi-
bility. We should decide the case on the basis of
such facts as are available to us from the record,
from parties’ briefs (including the voluminous
and able briefs of the several amici), and from
such other sources, including our own experi-
ence, as may occur to us. To remand for a trial—
even a trial before a district judge, as opposed to
a jury of six or twelve laypersons—is to prolong
the course of litigation unnecessarily, to tax the
parties’ resources unfairly, and to ask for a rec-
ord on facts which may or may not have been
considered by the legislature when it adopted the
statute and in any case may not enable any mem-
ber of this Court to come to a more confident de-
cision than any of us might reach without such
supra-legislative scrutiny.

{51} It seems to me that the majority is asking
for development of a record containing legisla-
tive facts, as that term has been developed by
Professor Kenneth Culp Davis and as it is other-
wise used in the literature. See, e.g., G. Cur-
rie, Appellate Court Use of Facts Outside of
the Record by Resort to Judicial Notice and
Independent Investigation, 1960 Wis. L. Rev.
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39, K. Davis, Judicial Notice, 55 Colum. L. Rev.
951 (1955); C. McCormick, Judicial Notice, 5
Vand. L. Rev. 296 (1952).

When a court or an agency finds facts
concerning the immediate parties - - who
did what, where, when, how, and with
what motive or intent—the court or agency
is performing an adjudicative function, and
the facts so determined are conveniently
called adjudicative facts. When a court or
an agency develops law or policy, it is act-
ing legislatively; the courts have created
the common law through judicial legisla-
tion, and the facts which inform the tribu-
nal’s legislative judgment are called legis-
lative facts.

Stated in other terms, the adjudicative
facts are those to which the law is applied
in the process of adjudication. They are
the facts that normally go to the jury in a
jury case. They relate to the parties, their
activities, their properties, their businesses.
Legislative facts are those which help the
tribunal to determine the content of law
and policy and to exercise its judgment or
discretion in determining what course of
action to take

“Where the existence of a rational basis
for legislation whose constitutionality is at-
tacked depends upon facts beyond the sphere
of judicial notice, such facts may properly
be made the subject of judicial inquiry, Bor-
den’s Farm Products Co. v. Baldwin, 293
U.S. 194 [(1934)], and the constitutionality
of a statute predicated upon the existence of
a particular state of facts may be challenged
by showing to the court that those facts have
ceased to exist. Chastleton Corp. v. Sin-
clair, 264 U.S. 543 [(1924)].”

C. McCormick, supra, 5 Vand. L. Rev. at 316.
He goes on to say:

The usual resort, however, for ascer-
tainment of legislative facts is not through
formal proof by sworn witnesses and au-
thenticated documents but by the process
of judicial notice. Is judicial notice here
trammeled by the usual requirement that
the facts noticed must be certain and in-
disputable? Such a requirement seems in-
appropriate here where the facts are often
generalized and statistical and where their
use is more nearly argumentative, or as a
help to value-judgments, than conclusive
or demonstrative.

Id.

The exceedingly practical difference {53} This position—that legislative facts, in or-
between legislative and adjudicative facts der to be judicially noticed, need not be certain
is that, apart from facts properly noticed, and indisputable—is reflected in the comments
the tribunal’s findings of adjudicative facts of the Advisory Committee for the Federal Rules
must be supported by evidence, but find- of Evidence concerning Fed. R. Evid. 201.
ings or assumptions of legislative facts
need not, frequently are not, and some- The Advisory Committee . . . embraced
times cannot be supported by evidence. the general rule that legislative facts need

not be developed through evidentiary hear-
K. Davis, supra, 55 Colum. L. Rev. at 952-53. ings. Rule 201 of the Federal Rules of

Evidence governs judicial notice of adju-
{52} Assuming that we do have need for addi- dicative facts. No evidentiary rule refers to
tional “legislative facts” to decide this appeal, judicial notice of legislative facts because,
the next question is: How are such facts to be as the Advisory Committee noted, “any
established? Professor McCormick quotes from limitation in the form of indisputability,
United States v. Carolene Products Co., 304 any formal requirements of notice other
U.S. 144, 153 (1938): than those already inherent in affording

83



New Mexico Commemorative Appellate Reports

opportunity to hear and be heard and ex-
changing briefs, and any requirement of
formal findings at any level” are inappro-
priate to judicial access to legislative facts.
Fed.R. Evid. 201 note.

Association of National Advertisers, Inc. v.
FTC, 627 F.2d 1151, 1163 n. 24 (D.C. Cir. 1979),
cert. denied, 447 U.S. 921 (1980). The District
of Columbia Circuit Court of Appeals goes on
to point out that courts consistently have con-
sidered legislative facts that were not the prod-
uct of trial-type proceedings, citing as examples
Muller v. Oregon, 208 U.S. 412, 421-22 (1908)
(in which Louis D. Brandeis filed one of his fa-
mous briefs); Paris Adult Theatre I v. Slaton,
413 U.S. 49, 63 (1973); Frontiero v. Richard-
son, 411 U.S. 677, 686 (1973).

{54} Our own rule of evidence on judicial no-
tice, SCRA 1986, 11-201, taken from the federal
rule, also applies only to judicial notice of adju-
dicative facts.

{55} It would seem, then, that this Court—or
any court, trial or appellate—may take judi-
cial notice of legislative facts by resorting to
whatever materials it may have at its disposal
establishing or tending to establish those facts.
Of course, when a trial court takes notice of such
facts, it should insure that they are made part of
the record so that their ascertainment and effect
can be reviewed on appeal. Similarly, if an ap-
pellate court judicially notices certain legislative
facts as supporting a particular ruling—whether
of constitutional law, statutory interpretation or
common-law adjudication—the facts so noticed
should probably be set out in the opinion, so that
the bar and the public may likewise evaluate the
correctness of and the implications flowing from
those facts.

{56} It would be inappropriate, however, for
a trial court to “find” the legislative facts lead-
ing to a ruling on a question of law. Unlike the
operative facts affecting the particular parties
in the particular circumstances of a particular
lawsuit—the adjudicative facts—the legisla-
tive facts relevant to a question of law cannot be
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binding on an appellate court and must always be
open to redetermination and reevaluation.

{57} It is considerations like these that lead
me to the conclusion that remand for an eviden-
tiary hearing on the “facts” relating to the “fit”
between legislative classification and legisla-
tive purpose in this case is inappropriate. The
trial court cannot find the facts and foreclose
this Court from finding different facts. The trial
court’s evaluation of the import of whatever facts
it takes notice of may be quite different from the
one adopted by an appellate court on review.

{58} Then there are other, but similar, practical
considerations. On remand, who will have the
burden of proof? There are several indications in
the majority opinion that, despite the presump-
tion of constitutionality that usually attaches to
legislation, the City will have the burden both to
produce evidence and to persuade the trial court
that the missing “facts” are as it, as proponent
of the legislation, claims them to be. What facts
must the City prove? It must prove—I assume,
but am not sure—that there is a substantial re-
lationship between the legislative purpose of
conserving public funds (so that they may be
allocated among competing demands for pub-
lic resources and so that taxes may be kept low)
and the means chosen to effectuate this purpose
(the limitation on recovery). What if the City
does not carry its burden? What if the evidence
is evenly balanced, so that the City fails to per-
suade the fact-finder that there is the required
substantial relationship? Then not only will the
City lose this particular lawsuit; the statute will
be declared unconstitutional and the damage
limitation—for the City of Albuquerque, for all
other municipalities in the state, and for the state
itself—presumably will fall.

{59} It is one thing to place the burden of per-
suasion upon a party to a lawsuit when the effect
of not carrying that burden will be limited to the
outcome of the particular lawsuit. It is quite an-
other to make the constitutionality of legislation
depend upon whether a single party does or does
not carry his, her or its burden of proof in that
suit.
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{60} Why should the constitutionality of legis-
lation depend upon how well a party performs
the evidence-producing function in a particular
case? If the issue is the constitutionality of a stat-
ute as applied to the particular parties in the par-
ticular circumstances, it may well make sense for
the outcome to depend on proof of specific facts
as to how the statute operates in the specific cir-
cumstances. Where the issue is not limited to the
statute’s validity or invalidity as applied, there is
far too much at stake to leave the question in the
hands of the parties to a given lawsuit.

{61} Suppose the parties lack the resources to
provide the requisite demonstration, through evi-
dence, of the fit between ends and means? The
parties may not only lack the resources and the
ability to adduce the relevant evidence; what re-
sources they have may be dissipated or signifi-
cantly diluted through the Court’s requirement
that they go back to trial and prove the impon-
derables with which they are now saddled. Part
of the damage award to Mr. Trujillo will now be
used up in proving that the legislature was not
sufficiently careful in devising alternative means
for accomplishing its admittedly important pub-
lic purpose. When the occurrences and other spe-
cific facts surrounding a dispute must be proved
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to the satisfaction of the fact-finder, it is appro-
priate to make one or the other of the disputants
carry the burden of establishing or disproving
those facts at the risk of losing; but when the va-
lidity of a legislative enactment of general appli-
cation, based on facts and value judgments quite
outside the details of a particular dispute, de-
pends on what those parties can prove, the court
in which the dispute is tried becomes a mini-,
and in some ways a super-, legislature.

{62} This dispute has been in court since
1985. The parties are entitled to an answer. They
should not be sent back to the trial court for more
discovery, investigation of the reasons why the
legislature might or might not have acted as it
did, a trial on that question, and another inevi-
table appeal. If, in order to decide this appeal,
we feel that we need additional information,
we should ask the parties to supplement their
briefs and provide it to us. We should not defer
the question; it is the kind of question this Court
and appellate courts all over the country answer
every day.

SETH D. MONTGOMERY,
Justice (concurring in part,
dissenting in part).
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OPINION
MONTGOMERY, Justice.

{1} We granted certiorari to consider this
case in connection with the then pending case
of Zurla v. State. We recently decided Zurla,
109 N.M. 640, 789 P.2d 588 (1990), holding that
in the circumstances of that criminal case the de-
fendant’s right to a speedy trial was violated. We
now reach the same result in this case and take
the opportunity it affords to explain one of the
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aspects of our decision in Zurla: the function of
the presumption of prejudice arising from a find-
ing that there has been a lengthy delay in bring-
ing the defendant to trial.

{2} Defendant John Work was arrested and
charged in magistrate court on April 24, 1986
with criminal solicitation. On September 22,
1986, the magistrate dismissed the charge with-
out prejudice, noting that “this matter will be
presented to the Santa Fe County Grand Jury.”
On December 17, 1987, defendant was indicted
on four counts of criminal solicitation and one
count of aggravated battery. Jury trial was sched-
uled for August 22, 1988. On July 11, 1988,
defendant moved to dismiss the indictment on
speedy trial grounds. After a hearing, the trial
court granted the motion and dismissed the in-
dictment with prejudice.

{3} The state appealed to the court of appeals,
which reversed the trial court and held that de-
fendant was not denied his right to a speedy
trial. The court of appeals ruled that, although
there was a “presumptively prejudicial” delay
preceding defendant’s motion to dismiss the in-
dictment, an independent balancing of the four
factors described in Barker v. Wingo, 407 U.S.
514 (1972), led to the conclusion that defendant’s
right to a speedy trial was not violated. The prin-
cipal basis for this conclusion was that defendant
had not established prejudice from the delay, as
contemplated by the fourth Barker factor. The
court of appeals held that defendant had the “bur-
den of proof” to show prejudice and that there
was no such showing in this case. Thus, although
the court found in favor of defendant on the first
and third Barker factors (length of the delay and
assertion of the right, respectively), it ruled for
the state on the second and fourth factors (rea-
sons for the delay and prejudice) and held that,
on balance, defendant’s speedy trial right was
not violated.
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II.

{4} Length of the Delay. The trial court, relying
on Kilpatrick v. State, 103 N.M. 52, 702 P.2d
997 (1985), had analyzed the delay in this case
as covering the entire time period from defen-
dant’s arrest on April 24, 1986, to the date of the
hearing on the motion to dismiss the indictment,
August 18, 1988. This was a period of twenty-
eight months. The court of appeals held that it
was error to include the period of preindictment
delay following dismissal of the magistrate court
charges because there were no charges pending
against defendant during this time and he was
not subject to any restraints on his liberty. Ex-
cluding the fifteen-month period between mag-
istrate court dismissal and grand jury indictment,
the court held that the remaining thirteen-month
period was nevertheless sufficient to give rise to
a presumption of prejudice which required an
inquiry into the remaining three Barker factors.

{5} We agree with the court of appeals that the
delay between time of arrest and dismissal of the
indictment, even excluding the fifteen months
between dismissal of the magistrate charges and
filing of the indictment, was sufficiently lengthy
to give rise to a presumption of prejudice. See
United States v. Martinez, 776 F.2d 1481, 1483
(10th Cir. 1985) (only prejudice shown to trial
court was “the presumption arising out of the
length of the delay itself.””). Because of our hold-
ing on the other Barker factors, we find it un-
necessary to review the court of appeals’ holding
with respect to the intervening fifteen-month pe-
riod or the trial court’s contrary holding; the de-
lay was presumptively prejudicial in any event,
and this first Barker factor should be weighed
against the state.

{6} Reason for the Delay. We note, as did the
court of appeals, that several periods of delay
before dismissal of the magistrate charges and
following the indictment were attributable to de-
fendant, and agree with the court of appeals that
primary responsibility for these delays should
not be weighed against the state. We thus find
the reason for the delay to be neutral or, as the
court of appeals implicitly held, somewhat in
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favor of the state. Although we recognize that
if the preindictment period were considered this
factor would weigh strongly against the state, as
the trial court found, we do not consider it further
since any such holding would only strengthen
our determination that the trial court reached the
right result.

{7} Assertion of the Rib. The court of appeals
found that defendant had timely asserted his
right to a speedy trial and weighed this factor in
his favor. This was based on the fact that defen-
dant had filed his speedy trial motion on July 11,
1988, about seven months after the indictment
and about five weeks before trial was scheduled
to begin. We agree with the court of appeals’
analysis on this factor.

III.

{8} Prejudice to the Defendant. The point over
which we disagree with the court of appeals is its
analysis of the issue of prejudice to the defendant.
The court held that “the presumption of preju-
dice due to a lengthy delay is merely a ‘trigger-
ing mechanism’ that necessarily brings into play
an inquiry of the other three Barker factors” and
that the presumption does not carry forward into
the analysis of the fourth factor. Relying on State
v. Tartaglia, 108 N.M. 411, 773 P.2d 356 (Ct.
App.), cert. denied, 108 N.M. 318, 772 P.2d 352
(1989), the court held that the defendant had the
burden of proving that the delay prejudiced him;
the court held that he failed to meet this burden.
Defendant argues that, upon a finding of pre-
sumptively prejudicial delay, the burden shifts to
the state to establish lack of prejudice.

{9} In Zurla we held that:

Once the defendant has demonstrated
presumptively prejudicial delay and thus
triggered the Barker v. Wingo analysis,
the presumption of prejudice does not dis-
appear. Rather, the burden of persuasion
rests with the state to demonstrate that, on
balance, the defendant’s speedy trial right
was not violated. To the extent it suggests
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the state does not have this burden, Tarta-
glia is overruled.

Zurla v. State, 109 N.M. at 646, 789 P.2d at 594.

{10} Here there was a presumption that defen-
dant had been prejudiced by the delay. This, as
the court of appeals held, is not by itself suffi-
cient to resolve the separate factor of prejudice.
However, contrary to the court of appeals’ rul-
ings in Tartaglia, in Zurla, and in this case, the
presumption of prejudice does not simply van-
ish once the court proceeds to analyze the other
Barker factors; it “carries forward” and serves to
shift to the state the burden to demonstrate that,
on balance, the defendant’s speedy trial right has
not been violated.

{11} As the Supreme Court held in Barker, the
state can discharge this burden in a variety of
ways. It can show that one or more of the follow-
ing circumstances exist:! There were good rea-
sons for the delay; the defendant did not timely
assert his right and acquiesced in the delay; or
the defendant was not actually prejudiced by
the delay. The Supreme Court made it clear that
none of these factors is either a necessary or a
sufficient condition to a finding that there has
been a deprivation of the right to a speedy trial;
none of them has any “talismanic quality,” and
each can be assigned different significance or dif-
ferent weight in the “difficult and sensitive bal-
ancing process” that must take place in deciding
whether the right has been violated. See Barker,
407 U.S. at 533. Because no factor is indispens-
able to a finding of violation and because each
must be evaluated on a spectrum of significance,
it is a mistake to think that a simple finding of,
for example, “prejudice” or “no prejudice” will
suffice to resolve the issue and can be made
merely by assigning the “burden of proof” to one
party or the other. See Moore v. Arizona, 414
U.S. 25 (1973).

! As indicated in Barker, this list is not all-inclusive; other
circumstances excusing the delay or militating against a find-
ing that the defendant’s right to a speedy trial has not been
violated are possible.
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{12} On the question of prejudice, the delay
may be so lengthy that the presumption of preju-
dice becomes well-nigh conclusive and proof
of actual prejudice is unnecessary. See United
States v. Avalos, 541 F.2d 1100, 1116 (5th Cir.
1976) (where first three Barker factors weigh
heavily in favor of accused, accused need dem-
onstrate no prejudice at all; prejudice becomes
totally irrelevant), cert. denied, 430 U.S. 970
(1977). In another case, the presumption stand-
ing by itself may be entitled to very little or no
weight. See Zurla, 109 N.M. at 646, 789 P.2d at
594; State v. Holtslander, 102 Idaho 306, 313,
629 P.2d 702, 709 (1981) (where defendant does
not attempt to show actual prejudice, presump-
tion of prejudice should be given very little, if
any, weight). Either party may offer evidence
on the issue, defendant to corroborate the pre-
sumption and the state to rebut it by showing
an absence of prejudice. If neither party comes
forward with facts, the “probability of preju-
dice” (see Dickey v. Florida, 398 U.S. 30, 56
(1970) (Brennan, J., concurring))’* will remain
just that—a probability; but it may have greater
or lesser significance in the balancing process
depending on the length of the delay and the
weights assigned to the other factors.

{13} In this case the state did not attempt to
rebut the presumption of prejudice. Defendant,
on the other hand, reinforced it by showing that
his defense was potentially impaired through
weakness of a witness’s memory and the wit-
ness’s consequent inability to corroborate de-
fendant’s version of the events surrounding the
alleged offense. Defendant also demonstrated
that the state’s consideration of first degree mur-
der charges against him caused him humiliation
and embarrassment and affected his reputation
in Santa Fe. Although the court of appeals found
that these latter circumstances (under the rubric
“anxiety and concern of the accused”) did not
entail stress exceeding that attending most crimi-
nal prosecutions, the existence of such anxiety
and concern is nonetheless a sub-factor to be

2 “In essence . . . there is little difference between [Justice
Brennan’s] approach [in Dickey] and the one we adopt
today.” Barker v. Wingo, 407 U.S. at 530 n.30.
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considered in the analysis. We conclude that this
factor, prejudice to the defendant, weighs in his
favor.

Iv.

{14} Summarizing, we find that the reason
for the delay, if the period between dismissal
of the magistrate charges and indictment by the
grand jury is excluded from the analysis, weighs
slightly in favor of the state. The other three
factors—lengthy delay, assertion of the right,
and actual prejudice to the defendant—weigh
in defendant’s favor. The strength of these latter
factors is not overwhelming, but on balance we
conclude that the trial court reached the correct
result*—that the defendant’s right to a speedy
trial had been violated, and that the state had not
carried its burden of persuasion to show that the
lengthy delay should be excused.

{15} The court of appeals is reversed, and the
cause is remanded to the trial court with instruc-
tions to dismiss the indictment with prejudice.

{16} IT IS SO ORDERED.

SETH D. MONTGOMERY,
Justice

WE CONCUR:

DAN SOSA, JR.,
Chief Justice

RICHARD E. RANSOM,
Justice (Specially Concurring)

JOSEPH F. BACA,
Justice (Dissenting)

KENNETH B. WILSON,
Justice (Dissenting)

3 See State v. Holtslander, 102 Idaho at 309 n.2, 629 P.2d at
705 n.2: “It should be noted that each of the Barker factors
involves primarily factual inquiries, so that the decision of
the trial court granting a dismissal is entitled to great weight.”

SPECIAL CONCURRENCE

RANSOM,
Justice (specially concurring).

{17} 1 agree with the principles of the continu-
ing presumption of prejudice, weight, balanc-
ing, and burdens as relied upon in the opinion
announced by the Court today. However, in this
case of greater than average complexity I find the
presumption of prejudice entitled to little weight
when consideration is limited to the thirteen-
month delay consisting of five months during
which charges were pending in the magistrate
court and eight months following the indictment.
In balancing other factors, I note the allegation
of anxiety and concern over the possibility of
being indicted on murder charges refers on its
face to the fifteen-month preindictment period.
Moreover, much of the alleged memory loss on
the part of the witness also may have occurred
during this period of time. To the extent that the
prejudice alleged does not relate unambiguously
to the period of delay considered by the majority,
it does little to shift the balance in petitioner’s
favor. Cf. Zurla v. State, 109 N.M. 640, 789
P.2d 588, 595-96 (1990) (minimal prejudice es-
tablished when record did not show the relation-
ship between the inordinate delay in bringing
defendant to trial and the allegation that two ex-
culpatory witnesses could no longer be located).

{18} There exists, however, ample authority
that formal dismissal of charges for tactical rea-
sons does not stop the running of the speedy trial
right. See United States v. Lara, 520 F.2d 460
(D.C. Cir. 1975) (when dismissal of indictment
in District of Columbia and reindictment in
Florida were attributable to governmental forum
shopping, interim during which no charges were
pending counted under speedy trial analysis);
State v. McCrary, 100 N.M. 671, 675 P.2d 120
(1984) (Lara rule not applied when nolle pro-
sequi had been entered in good faith in order to
allow the prosecution of more serious charges);
see also United States v. Avalos, 541 F.2d 1100,
1111-13 (5th Cir. 1976) (four-month period be-
tween government dismissal of arrest warrants
and indictment before a different district court
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that was attributable to government’s desire to
find a prosecutor who was willing to present tes-
timony of particular witness was tactical delay
and weighed heavily against the government)
United States v. Thomas, 527 F. Supp. 261
(1981) (period following formal dismissal of
charges because of governmental forum shop-
ping counted under speedy trial analysis). See
generally United States v. McDonald, 456 U.S.
1 (1982) (speedy trial clause has no application
after government, acting in good faith, formally
drops charges); Dillingham v. United States,
423 U.S. 64 (1975) (arrest constitutes a condi-
tion initiating running of speedy trial right). But
see United States v. Loud Hawk, 474 U.S. 302
(1986) (fact that government’s desire to pros-
ecute defendants was public knowledge did
not affect defendants’ liberty interests and thus
was not sufficient under McDonald to allow
consideration of the time during which court’s
dismissal of the indictment was appealed and no
charges were pending against defendants).

{19} The Lara line of cases recognizes that
when a bad faith, tactical dismissal has been
shown: (1) substance rules over form, and the
speedy trial analysis includes this period of time
even though no format charges were pending;
and (2) the delay caused by the government’s
tactics weighs heavily in favor of defendant. Al-
though it might be argued from the Court’s fo-
cus on the defendants’ liberty interests in Loud
Hawk that it is irrelevant whether charges are
dismissed in good faith or in bad faith, I note that
there was no issue in Loud Hawk of a bad faith
dismissal. Moreover, the interests protected by
the speedy trial right include more than just the
defendant’s liberty interest. See United States v.
Marion, 404 U.S. 307, 320 (1971) (sixth amend-
ment intended to minimize interference with de-
fendant’s liberty and to avoid disruption of em-
ployment, curtailment of associations, subjection
to obloquy, and creation of anxiety in defendant
as well as in defendant’s family and friends).
These other interests are implicated directly by
bad faith dismissals. Therefore, unless and until
advised differently by the Supreme Court, I
would recognize the Lara exception as an aspect
of federal constitutional jurisprudence.
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{20} Citing United States v. Pino, 708 F.2d
523 (10th Cir. 1983) (bad faith not shown under
due process analysis when government delayed
prosecution of defendant to await outcome of
stronger case against third party), the court of
appeals analogizes the fifteen-month preindict-
ment delay in this case to “investigative delay.”
Cf. Johnson v. United States, 434 A.2d 415
(D.C. Cir. 1981) (good faith dismissal to inves-
tigate case not counted in speedy trial analysis).
I disagree with the court of appeals’ character-
ization. Here, the reason given for the state’s
dismissal of the original charges in April 1986
was to procure the testimony of Gloria Bustos
without jeopardizing its prosecution of her case.
However, delay cannot be excused by reasons
unconnected with the case itself. See Zurla,
109 N.M. at 640, 789 P.2d at 596. Moreover,
Avalos held that dismissal motivated by the
government’s desire to obtain the testimony of
a particular witness constituted tactical delay,
did not stop the running of defendant’s speedy
trial right, and weighed heavily against the state.
541 F.2d at 1111-13; see also Redd v. Sowders,
809 F.2d 1266 (11th Cir. 1987) (delay in pros-
ecution caused by desire to obtain testimony
of co-defendant without jeopardizing its case
against the latter because of his fifth amend-
ment privilege against self-incrimination consti-
tuted advantage seeking delay under speedy trial
analysis).

{21} Additionally, the trial court noted in its
findings that the state offered no explanation at
all for a five-month delay between resolution of
the charges against Bustos and petitioner’s in-
dictment in December 1987, and that this “casts
doubt on the State’s entire explanation.” Being
generous to the state, one might accept that it
dismissed charges against petitioner solely in
order to allow prosecution of its case against
Bustos without having to present her testimony
against petitioner.* One similarly might infer that
the state simply was negligent in delaying peti-

4 The question can be posed, however, as to why the state
sought dismissal of the metropolitan court charges rather
than a continuance. Whatever the prosecutor’s motives, pre-
venting the running of the six-month rule is one consequence
that attended the dismissal. See SCRA 1986, 5-604.
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tioner’s indictment after the charges against Bus-
tos had been resolved. The fact remains that the
dismissal was for tactical reasons.

{22} I conclude that the fifteen-month period
of time between dismissal of the metropolitan
court charges and indictment in district court
should be counted for speedy trial purposes as
well as the thirteen-month period following in-
dictment. In total then, the length of the delay
is twenty-eight months. The presumption of
prejudice as applied to the record becomes con-
siderably stronger and weighs heavily against
the state. Moreover, when the delay caused by
tactical reasons is considered in conjunction
with the reasons for the delay after reindict-
ment, the “reasons for delay” factor weighs
substantially in favor of petitioner, rather than
slightly in favor of the state. Therefore, I con-
clude that the delay deprived petitioner of his
right to a speedy trial guaranteed by the sixth
amendment.

{23} Finally, it is important to view in con-
text the citation to Holtslander for the proposi-
tion that a trial court’s determination of speedy
trial claims is due some deference. State v.
Grissom, 106 N.M. 555, 561, 746 P.2d 661,
667 (Ct. App.), cert denied, 106 N.M. 439,
744 P.2d 912 (1987), held that, “on appeal, a
reviewing court is required to independently
balance the factors considered by the trial
court. . ..” Although it is entirely reasonable
to defer to the trial court’s findings of fact, we
should not defer to his judgment of the consti-
tutional significance of those facts. See Lara,
520 F.2d at 464-65 (substantial basis existed
for trial court’s finding that government dis-
missal was attributable to forum shopping, and
this delay held on appeal to be unnecessary and
unconscionable); Aguilar v. State, 106 N.M.
798, 799, 751 P.2d 178, 179 (1988) (in analyz-
ing coerced confession claims, duty of appel-
late court is to make independent determina-
tion of the ultimate question of voluntariness
based on totality of circumstances).

RICHARD E. RANSOM,
Justice (Specially Concurring)
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DISSENT
WILSON, Justice, dissenting.

{24} My application of the first Barker v.
Wingo, 407 U.S. 514 (1972) factor to the facts in
this case precludes my concurrence in the major-
ity opinion.

Length of the Delay

{25} 1 disagree with the majority’s determina-
tion that the delay in this case was presumptively
prejudicial. While I agree with the majority (ex-
cepting Justice Ransom’s special concurrence)
that the fifteen-month period between the mag-
istrate court dismissal and the grand jury indict-
ment should not be considered, I do not believe
that the remaining thirteen-month period was
sufficiently lengthy to give rise to a presumption
of prejudice triggering an inquiry into the speedy
trial factors of Barker.

{26} The majority and Justice Ransom’s spe-
cial concurrence treat the total thirteen-month
period as one continuous delay. However, actu-
ally two proceedings developed. The first period
of five months began with the defendant’s arrest
on April 24, 1986, and resulted in the magistrate
court’s dismissal of the charges without prejudice
on September 22, 1986. The second period of eight
months began with the defendant’s grand jury in-
dictment on December 17, 1987, and resulted in
another dismissal on August 18, 1988, following
the defendant’s assertion of his speedy trial rights.

{27} The proposition that the thirteen-month
delay should be viewed in its sequence of two
proceedings, consisting of five and eight months
respectively, is consistent with this court’s hold-
ings in similar cases. In New Mexico ex rel.
Delgado v. Stanley, 83 N.M. 626, 495 P.2d 1073
(1972) this court held that the speedy trial clock,
interrupted by a nolle prosequi filing, started
again with a subsequent indictment. See also
State v. McCrary, 100 N.M. 671, 675 P.2d 120
(1984); State v. Grissom, 106 N.M. 555, 746
P.2d 661 (Ct. App. 1987).
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{28} Moreover, practical demands of the judi-
cial process necessitate some flexibility in this
case in light of the state’s obligation to retry the
case from beginning to end. This is not to say that
the five-month delay initiated by the first filing
should be discounted. But in cases such as this
where the state justifiably dismissed the original
charges, it should be given a reasonable period of
time to bring the second action to a conclusion.

{29} The record of this case lacks any suggestion
that the state acted with bad motive or deliberate
delay. I take exception to Justice Ransom’s special
concurrence which criticizes the state for dismiss-
ing the first action for tactical reasons or for reasons
“unconnected” to this case. The state dismissed the
charges against the defendant in order to complete
a prosecution against a codefendant and to secure
testimony against the defendant. In dismissing a
case which could not be substantiated by compel-
ling evidence and in attempting to prepare the most
persuasive case before bringing the defendant to
trial, the state should not be condemned, but on the
contrary, should be commended.

{30} The Supreme Court stated in Barker:
“The length of the delay is to some extent a trig-
gering mechanism. Until there is some delay
which is presumptively prejudicial, there is no
necessity for inquiry into the other factors that
go into the balance.” Barker, 407 U.S. at 530. As
I believe the thirteen-month period in this case
was not presumptively prejudicial, at this point
my analysis should rest. However, I take this
opportunity to comment on the remaining three
Barker factors and their relevancy in this case.

Reason for the Delay

{31} I agree with the majority that the reason
for the delay in this case should weigh somewhat
in favor of the state.

Assertion of the Right

{32} The majority in this case agrees with the
court of appeals’s analysis that the defendant’s
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assertion of his right to a speedy trial was timely.
I respectfully disagree.

{33} The defendant in this case not only failed
to assert his right to a speedy trial in a timely
manner, but substantially contributed to the delay
of both the first and second proceedings. The de-
fendant twice waived the time limits for prelimi-
nary hearings and on three occasions obtained
additional time in which to file pretrial motions
while he sought a writ of superintending control
from this court. The defendant should not be al-
lowed to complain of a delay that he has in part
caused himself. See State v. Taranga, 105 N.M.
592, 734 P2d 1275 (Ct. App.), cert. denied,
105 N.M. 521, 734 P.2d 761 (1987), overruled
on other grounds, Zurla v. State, 109 N.M.
640, 789 P.2d 588 (1990). See also United States
v. Loud Hawk, 474 U.S. 302 (1986) (even in
limited class of cases where pretrial appeal is ap-
propriate, delays from such appeal ordinarily will
not weigh in favor of a defendant’s speedy trial
claim; a defendant who resorts to pretrial appeal
normally should not be able to return to the trial
court and reap the reward of dismissal for failure
to receive a speedy trial).

{34} If the requirement of assertion has any
validity, it is to put the state on notice that the
defendant does not acquiesce to the delay and
that the state must go forward in all due haste
with his prosecution. The defendant’s complaint
of delay, filed approximately five weeks prior
to the scheduled trial, was not calculated to put
the state on notice that the defendant wanted a
speedy trial in time for the state to react effec-
tively. Instead, the defendant lay behind the log
for as long as possible and then brought his de-
mand for a speedy trial at a time when he had
finally eliminated any possible recourse from the
appellate courts and when the state was helpless
to respond. This case is a classic example of the
type of defense trial tactics described in Barker.
The Court noted: “The record strongly suggests
that while he hoped to take advantage of the de-
lay in which he had acquiesced, and thereby ob-
tain a dismissal of the charges, he definitely did
not want to be tried.” Barker, 407 U.S. at 535.
As in the Barker case, the defendant in this case
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did not seek a speedy trial, but to the contrary,
attempted to escape the consequences of a trial
altogether.

Prejudice to the Defendant

{35} The majority states that once a presump-
tion of prejudice is shown, such presumption
“carries forward” and shifts the burden of per-
suasion to the state. In its analysis the majority
relies upon Zurla v. State, 109 N.M. 640, 789
P.2d 588 (1990). It is my opinion that Zurla
misapplied Barker; I consequently cannot agree
with the majority’s conclusion in this case that
the defendant was actually prejudiced.

{36} Zurla, having determined that the length
of the delay was presumptively prejudicial, pro-
ceeded to analyze the remaining three Barker
factors. In its discussion of the fourth factor,
prejudice to the defendant, the court stated:
“Once the defendant has demonstrated presump-
tively prejudicial delay and thus triggered the
Barker v. Wingo analysis, the presumption of
prejudice does not disappear. Rather, the burden
of persuasion rests with the state to demonstrate
that, on balance, the defendant’s speedy trial
right was not violated.” Zurla, 109 N.M. at 646,
789 P.2d at 594. The court continued: ‘“Neither
has the state shown how the evidence controverts
the ‘presumption of prejudice’ as applied to the
loss of this testimony, which, as noted above,
was facially material to Zurla’s defense.” Zurla,
109 N.M. at 648, 789 P.2d at 596. Zurla erro-
neously “carried forward” or superimposed the
presumption of prejudice onto the fourth factor
of prejudice to the defendant.

{37} Barker provides a functional balancing
test with which to determine whether a defen-
dant’s right to a speedy trial has been violated.
Barker lends no support for the majority’s
proposition that the presumption of prejudice ini-
tially found to exist, the factor which triggers the
further inquiry into the remaining three Barker
factors, “carries forward” and attaches to the
fourth factor. To the contrary, in balancing the
factors within the factual context of the Barker
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case, the Supreme Court illustrated how to even-
handedly weigh each piece of evidence without
a compelling presumption tipping the scales one
way or another. See also United States v. Loud
Hawk, 474 U.S. 302 (1986) (employing Barker
test, Supreme Court held possibility of prejudice
not sufficient to weigh fourth factor in defen-
dant’s favor).

{38} Additionally, practical and rational con-
straints foreclose the success of the majority’s
theory. If we require the state to affirmatively
disprove prejudice to a defendant in a case where
the defendant has not attempted to show the
same, we are placing the burden upon the state to
positively prove a negative. As stated in State v.
Tartaglia, 108 N.M. 411, 415, 773 P.2d 356, 360
(Ct. App.), cert. denied, 108 N.M. 318, 772 P.2d
352 (1989), overruled, Zurla v. State, 109 N.M.
640, 789 P.2d 588 (1990):

Second, it is difficult to conceive of
how the state could come forward and ef-
fectively rebut a presumption of prejudice
from time lapse alone without knowing,
at the least, how defendant claims he was
prejudiced. For example, how could the
state rebut a claim that a potential excul-
patory witness has disappeared, causing
prejudice to the defense, when the state
may be unaware of the existence of such
a person? How could the state rebut claims
of anxiety and concern without some claim
made by defendant that he, in fact, suffered
such consequences from the delay? To
state the proposition that the state must af-
firmatively rebut prejudice without know-
ing what prejudice defendant claims shows
the impossibility of adopting defendant’s
position.

How can the state be expected to shadowbox
its way through such an undefinable maze? The
state should not be required to affirmatively
prove that the defendant did not suffer prejudice
by the delay. See United States v. Martinez,
776 F.2d 1481 (10th Cir. 1985) (when defendant
failed to articulate any specific harm suffered as
a consequence of prosecutorial delay, and when
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only prejudice shown was presumption arising
out of length of delay itself, defendant’s speedy
trial right not violated).

{39} In my view, the better rule is to hold that
the question of actual prejudice is a factor which
must be determined on balance. If a defendant
brings forth evidence of prejudice, the state will
have the burden of rebutting such evidence. If no
evidence of prejudice is offered, then the scales
are balanced. In this latter situation the ques-
tion of actual prejudice would be neither for nor
against either party, but neutral.

{40} In the present case the defendant con-
tended that he suffered humiliation, embarrass-
ment, anxiety, and concern. He further claimed
that one witness could not remember a specific
conversation which allegedly occurred between
the defendant and that witness. However, the de-
fendant was unable to remember how much of
the conversation the witness heard, and the wit-
ness did not testify regarding his alleged memory
loss. Speculative allegations of an impaired de-
fense and uncorroborated, general assertions of
memory deterioration are unpersuasive and are
subject to careful scrutiny as to their impact on a
particular case when a defendant offers no proof
regarding how the witness, if present, would tes-
tify. See United States v. Jenkins, 701 F.2d 850
(10th Cir. 1983); State v. Grissom, 106 N.M.
555, 746 P.2d 661 (Ct. App. 1987).

{41} I believe the evidence of actual prejudice
introduced by the defendant in this case failed to
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show that the defendant’s anxiety and concern
exceeded that ordinarily attendant to criminal
prosecutions. Further, the evidence did not dem-
onstrate that the defense witness’s testimony
would have been different without the delay or
that, if the testimony had been available, it would
have been material to the defendant’s defense.
But for the heavy thumb of presumption which
the majority placed on the scales, the defendant’s
claim of prejudice would fail.

Summation

{42} Excepting the period of time between
the magistrate court’s dismissal of the charges
and the grand jury indictment, and considering
the time necessary to complete two judicial pro-
ceedings, I do not think the length of the delay
was presumptively prejudicial. However, assum-
ing the delay was determined to be sufficiently
lengthy to give rise to a presumption of preju-
dice, I believe the second Barker factor (reason
for the delay) should weigh somewhat in favor of
the state, the third factor (assertion of the right)
should weigh in favor of the state, and the fourth
factor (prejudice to the defendant) should remain
neutral. Balancing these four factors thus, I con-
clude that the defendant was not denied a speedy
trial under the Barker announcements. I would
remand this matter to the trial court with instruc-
tions to reinstate the case for trial.

KENNETH B. WILSON,
Justice (Dissenting)
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OPINION
WILSON, Justice.

{1} Plaintiffs filed a complaint seeking to
recover their interest in a horse business. The
jury returned a verdict in favor of plaintiffs for
$61,938.50. The trial court entered judgment
in the amount of the jury verdict plus costs.
Defendant appeals the judgment and plaintiffs
cross appeal. We affirm the trial court.
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STATEMENT OF FACTS

{2} The plaintiffs Haaland and defendant Clif-
ford A. Baltzley and his wife Nola Baltzley en-
tered into an oral agreement in the summer of
1984 to acquire, promote, breed and sell Norwe-
gian Fjord horses. The parties intended that they
would be equal partners in a corporation. The
Haalands and Baltzley each contributed cash and
assets valued at $20,741.50 to the business.

{3} Mr. Baltzley is eighty-nine years old and
the parties contemplated that Carl Haaland, age
forty, would contribute his knowledge of the
breed, his Norwegian contacts, and his public re-
lations skills to help sell and promote the breed
so that the venture would have an opportunity
to grow. Haaland would also be responsible for
training, grooming and caring for the horses.
Baltzley would contribute his business knowl-
edge, his experience in breeding pedigree ani-
mals and his experience with corporations.

{4} It was also agreed that Baltzley would pro-
vide funds in excess of the capital contribution
made by each party. He would be compensated
for those advances together with interest at ten
percent per annum.

{5} In fact, the parties failed to properly es-
tablish and capitalize the corporation or issue
corporate stock and essentially conducted their
business as an oral general partnership. It does
not appear that any assets were ever actually
transferred to the corporation other than the four
horses initially belonging to plaintiffs.

{6} Until May 1985, the partners purchased
horses from Harold Jacobson in Colorado. By
that time Mr. Baltzley had paid, or agreed to pay,
Harold Jacobson a total of $186,860.05, includ-
ing interest. A total of thirty-three horses were
purchased with this amount.

{7} The partnership operated from July 1984
to January 9, 1986, the date when the Haalands
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resigned from Norwegian Fjord Horses, Inc. On
May 20, 1987, the Haalands, through counsel,
demanded payment from Baltzley for their inter-
est in the business in the amount of $55,673.30.

{8} The Haalands also entered into an em-
ployment contract with defendant Baltzley in
March 1985. This contract was for ranch man-
agement and construction services at the Bar X
Bar Ranch, and was not directly related to the
horse business. In November 1985 defendant
Baltzley discharged Carl and Marilyn Haaland
from the employment contract. They left the
Bar X Bar Ranch and have not, since that date,
worked with the horses, contributed to the corpo-
ration or participated in promotion or sale of the
horses. They both resigned as corporate officers
on January 9, 1986.

{9} After the Haalands resigned, the Baltz-
leys continued to provide for the horses and to
make some sales. The Haalands took no further
action in regard to their interest in the business
until February 1987, when they demanded an ac-
counting. The total income for the enterprise was
reported in April 1987 as $92,448.35.

{10} At trial, Carl Haaland testified that he be-
lieved the horse business agreement to be con-
tinuing after he left the ranch and resigned as a
corporate officer. Defendant Baltzley agreed.
The Haalands claimed that they were entitled
to one-half of the horses and one-half of the fair
debt as of the date of their appearance in court.

STATEMENT OF THE ISSUES
On appeal, defendant argues that:

(1)  The trial court erred in dissolving the
partnership at the time of trial,

(2) The jury disregarded the court’s in-
structions;

(3) The jury verdict was not supported
by substantial evidence.

{11} In their cross appeal, plaintiffs argue that
the trial court erred in not assessing prejudgment
interest.

DISCUSSION

{12} At the close of trial, the trial court entered
its judgment dissolving the partnership. Defen-
dant argues that the trial court erred in dissolving
the partnership based upon two theories:

(1) That a dissolution of partnership is an
equitable procedure and could not be done
by jury verdict;

(2) That the dissolution of the partner-
ship is a separate proceeding which was
not pled or litigated by the parties.

{13} The first assertion of appellant is an-
swered by observing that the jury verdict found
the value of plaintiffs’ interest in the partnership
at the time of trial without regard as to whether
or not the partnership would be dissolved at that
time. The second assertion is answered by the
record of this case. In discussions in the court
record defendant’s counsel, immediately prior to
the submission of the case to the jury, stated that
he believed the partnership should be dissolved
upon rendering of the verdict. The plaintiffs Balt-
zley, through their counsel, concurred.

{14} In addition, the parties stipulated that
whatever the jury verdict might be Mr. Baltzley
would, after the verdict, own the entire business
together with all assets, and the Haalands would
either receive payment for their interest in the
business, or would pay whatever amount they
owed to Mr. Baltzley. The parties’ stipulation
that the court should dissolve the partnership and
that the verdict with payment to or from the Haa-
lands would terminate the parties’ relationship
constituted a stipulation that the court should
enter judgment dissolving the partnership. Facts
stipulated to are not reviewable on appeal. See
Coldwater Cattle Co. v. Portales Valley Proj-
ect, Inc., 78 N.M. 41, 428 P.2d 15 (1967). This
stipulation of the parties, together with the theory
of the case as submitted to the jury under jury
instructions, became the law of the case, bind-
ing upon the parties to the controversy. See Peay
v. Ortega, 101 N.M. 564, 686 P.2d 254 (1984);
American Tel. & Tel. Co. v. Walker, 77 N.M.
755,427 P.2d 267 (1967).
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{15} Defendant asserts in his appeal that the jury
instructions required the jury to determine the net
value of the partnership at the time of dissolution
and award the Haalands one-half of that amount.
He argues that instead the jury verdict was based
upon a purported contract for Baltzley to purchase
the Haalands’ interest in the partnership.

{16} At the time of trial, exhibit No. 120 was
introduced into evidence to show the value of the
partnership in November 1985, the approximate
date when the Haalands ceased active participa-
tion in the venture. Exhibit 120 shows a total asset
value of $238,000, reduced by pasture expenses
of $3,190, by a promissory note in favor of de-
fendant Baltzley in the amount of $82,933.04, by
a promissory note to Mr. Jacobson in the amount
of $25,000, and further reduced by a debt in the
amount of $3,000, for a net value of $123,877.
One-half of that amount is $61,938.50, the
amount of the jury verdict. Therefore, the verdict
was not based on any alleged contract to purchase
the Haalands’ interest, but was in fact based upon
the jury’s calculation of the Haalands’ one-half of
the net value of the partnership. Thus the jury did
not disregard the court’s instructions.

{17} Defendant continues to argue that the evi-
dence would have supported a further reduction
from the net value of the partnership for expenses
which he paid over and above the operation’s
income from 1985 to the date of trial. The ques-
tion, however, is not whether the evidence would
have supported a different verdict, but whether
there is evidence to support the result that was
reached. See Tapia v. Panhandle Steel Erectors
Co., 78 N.M. 86, 428 P.2d 625 (1967). The jury
was not required to accept the evidence offered
by Baltzley; they could have determined that the
value of the partnership did not change after 1985.

{18} A jury verdict will not be disturbed when
supported by substantial evidence. See Getz v.
Equitable Life Assurance Soc’y, 90 N.M. 195,
561 P.2d 468, cert. denied, 434 U.S. 834 (1977).
Substantial evidence is such relevant evidence
as a reasonable mind might accept as adequate
to support a conclusion. Toltec Int’l, Inc. v.
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Village of Ruidoso, 95 N.M. 82, 619 P.2d 186
(1980). On appeal all disputed facts are resolved
in favor of the successful party with all reason-
able inferences indulged in support of a verdict
and all evidence and inferences to the contrary
disregarded, and although contrary evidence is
presented which may have supported a differ-
ent verdict, the appellate court will not weigh
the evidence or foreclose a finding of substantial
evidence. Id. In this case there were five days
of testimony and 115 documentary exhibits. We
find there was substantial evidence in the record
to support the jury’s finding that the Haalands’
one-half interest in the property was $61,938.50.

{19} Plaintiffs urge upon this court the proposi-
tion that they should receive prejudgment interest
on the amount of the jury verdict. The awarding
of prejudgment interest is within the sound dis-
cretion of the trial court, except that it should be
awarded as a matter of right in those cases where
the amount due under a contract can be ascer-
tained with reasonable certainty by a mathemati-
cal standard fixed in the contract or by established
market prices. Shaeffer v. Kelton, 95 N.M. 182,
619 P.2d 1226 (1980). It is clear in this case that
the amount owed the Haalands could not be de-
termined by mathematical certainty prior to trial.
In addition, the date of dissolution of the partner-
ship was the date of trial, therefore no prejudg-
ment interest would have been due.

CONCLUSION

{20} Finding no error, we affirm the judgment
of the trial court.

{21} ITIS SO ORDERED.

KENNETH B. WILSON,
Justice
WE CONCUR:
JOSEPH F. BACA,
Justice
SETH D. MONTGOMERY,
Justice
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OPINION
WILSON, Justice.

{1} Petitioner-appellant Snyder Ranches, Inc.
(Snyder Ranches) appeals a district court judg-
ment in favor of respondents-appellees Mobil
Producing Texas & New Mexico, Inc. (Mobil)
and the Oil Conservation Commission of the
State of New Mexico (Commission). We affirm
the district court.

{2} Mobil filed an application with the Oil
Conservation Division of the Energy, Minerals,
and Natural Resources Department of the State
of New Mexico for authority to inject salt water
through a disposal well into an underground for-
mation known as the Silura-Devonian. Mobil’s
disposal well is located in the section adjoining
Snyder Ranches’s property, less than one-quarter
mile west of the western boundary of Snyder
Ranches’s land. Expert testimony established
that a northwest-southeast trending sealing fault
lies east of the disposal well which will stop the
migration of the injected salt water at the fault
line. Snyder Ranches protested Mobil’s applica-
tion, and the case was heard by the Commission.
At this hearing both Mobil and Snyder Ranches
appeared through counsel and presented testi-
mony and exhibits. The Commission granted
Mobil’s application. Snyder Ranches then pe-
titioned the district court for a review of the
Commission’s order. After studying the exhibits,
briefs, and transcript of the proceedings before
the Commission, the district court concluded that
the Commission order granting Mobil’s applica-
tion was supported by substantial evidence, not
contrary to law, and not arbitrary or capricious.

{3} On appeal Snyder Ranches claims that sub-
stantial evidence does not support the district
court’s finding that salt water injected by Mobil
would not move into the formation underlying
Snyder Ranches’s property. Snyder Ranches in-
sists that the evidence before the court shows
clearly that the fault line in question crosses a
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corner of their property and, since it is uncontro-
verted that the salt water will migrate to the fault,
the salt water will cause underground encroach-
ment on some portion of its land. Snyder Ranches
argues that when the Commission granted Mo-
bil’s application, it authorized a trespass by Mobil
upon Snyder Ranches’s property, and therefore
the permit to inject salt water is illegal.

{4} Snyder Ranches raised several other cor-
relative issues, and all parties filed extensive
briefs justifying their legal positions. As we find
the trespass issue dispositive, we do not reach
the other points of appeal.

{5} We may have arrived at a different result
than the Commission or the district court if we
were the fact finders in this case. However, we
are constrained by the following standard which
limits our review.

The district court may not on appeal sub-
stitute its judgment for that of the adminis-
trative body, but is restricted to considering
whether, as a matter of law, the administra-
tive body acted fraudulently, arbitrarily,
or capriciously, whether the administra-
tive order is substantially supported by
evidence, and generally whether the active
administrative body was within the scope
of its authority.

Elliott v. New Mexico Real Estate Comm’n,
103 N.M. 273, 275, 705 P.2d 679, 681 (1985).

On appeal to this Court, the review of an
administrative decision is the same as be-
fore the district court. However, our review
requires a two-fold analysis. Ultimately, we
must decide whether the district court was
correct in finding substantial evidence to
support the [administrative body’s] order.
In making that decision, we must indepen-
dently examine the entire record.

National Council on Compensation Ins. v.
New Mexico State Corp. Comm’n, 107 N.M.
278, 282, 756 P.2d 558, 562 (1988) (citations
omitted).
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In Duke City Lumber Co. v. New
Mexico Environmental Improvement
Board, 101 N.M. 291, 681 P2d 717
(1984), this Court held that for purposes
of reviewing administrative decisions
the substantial evidence rule is expressly
modified to include whole record review.
Under whole record review, the court
views the evidence in the light most favor-
able to the agency decision, but may not
view favorable evidence with total disre-
gard to contravening evidence.

... The reviewing court needs to find
evidence that is credible in light of the
whole record and that is sufficient for a
reasonable mind to accept as adequate
to support the conclusion reached by the
agency.

Id. at 282, 756 P.2d at 562 (citations omitted).
“Arbitrary and capricious action by an admin-
istrative agency consists of a ruling or conduct
which, when viewed in light of the whole rec-
ord, is unreasonable or does not have a rational
basis. . . .” Perkins v. Department of Human
Servs., 106 N.M. 651, 655, 748 P.2d 24, 28 (Ct.
App. 1987).

On appeal, the role of an appellate court
in determining whether an administrative
agency has abused its discretion by act-
ing in an arbitrary and capricious man-
ner, is to review the record to determine
whether there has been unreasoned action
without proper consideration in disregard
for the facts and circumstances. Where
there is room for two opinions, the action
is not arbitrary or capricious if exercised
honestly and upon due consideration, even
though another conclusion might have
been reached.

Id. at 655, 748 P. 2d at 28 (citations omitted).

{6} In this case an exhibit was introduced
which shows the fault line touching the western
boundary of Snyder Ranches’s property. Snyder
Ranches argues that this contact is proof positive
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that the fault line must include part of their land.
We do not agree. The fact that the fault line and
the boundary line merge at a particular point
does not mean that the fault line encompasses
land beyond the boundary line. While we rec-
ognize that a boundary line is an imaginary line
infinitely narrow, whereas the pencil mark upon
aplat is extremely large in proportion to the scale
of the overall plat, and while we recognize that
a fault line drawn upon a plat is by necessity ar-
bitrary, as the twisting path of a fault line cannot
be accurately represented by a straight line upon
a plat, these are considerations for the fact finder
who is in the best position to weigh the evidence
and determine the facts of the controversy.

{7} Having found substantial evidence to sup-
port the Commission and district court’s con-
clusions, our analysis should end. However, in
order to avoid future error, we take this oppor-
tunity to answer Snyder Ranches’s assertion that
the granting of Mobil’s application to inject salt
water into the disposal well authorizes a trespass
against Snyder Ranches’s property. We do not
agree.

{8} The State of New Mexico may be said to
have licensed the injection of salt water into the
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disposal well; however, such license does not
authorize trespass. The issuance of a license by
the State does not authorize trespass or other
tortious conduct by the licensee, nor does such
license immunize the licensee from liability for
negligence or nuisance which flows from the li-
censed activity. See Lummis v. Lilly, 385 Mass.
41,..., 429 N.E.2d 1146, 1150 (1982); Sum-
mer v. Township of Teaneck, 53 N.J. 548, 556,
251 A.2d 761, 765 (1969). In the event that an
actual trespass occurs by Mobil in its injection
operation, neither the Commission’s decision,
the district court’s decision, nor this opinion
would in any way prevent Snyder Ranches from
seeking redress for such trespass.

{9} The district court is affirmed.
{10} IT IS SO ORDERED.
KENNETH B. WILSON,
Justice

WE CONCUR:

DAN SOSA, JR.,
Chief Justice

JOSEPH F. BACA,
Justice
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OPINION
WILSON, Justice.

{1} Defendant Commercial Aviation Insurance
Company, Inc. (Commercial) appeals a trial court
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judgment awarding Plaintiff McConal Aviation,
Inc. (McConal) $65,000 in damages plus interest
and costs, without credit for amounts paid by an-
other settling defendant. We affirm the trial court.

FACTS

{2} In October 1984 Falcon Insurance Agency
(Falcon) and McConal agreed that Falcon would
obtain property insurance for an aircraft owned
by McConal. McConal executed an installment
contract to pay for the insurance and Falcon in-
dicated that the policy was effective beginning
October 12, 1984. Falcon then contacted Aviation
General Insurance Company, Inc. (Aviation), an
insurance broker, to obtain an insurance binder for
McConal’s policy. At Aviation’s request Commer-
cial issued a binder for a thirty-day period, end-
ing November 12, 1984. Commercial then sent
Aviation a letter requesting that McConal fill out
an application for insurance and return it before
the binder expired. Although Aviation apparently
received a timely completed application and sub-
sequently forwarded it to Commercial, Commer-
cial did not receive it until November 25, 1984,
thirteen days after the binder expired.

{3} McConal was unaware that its aircraft was
insured for only one month. On November 21,
1984 the aircraft was involved in a crash and sus-
tained $47,369.30 in damages. When McConal
requested monies to repair the aircraft, Falcon
disclosed that the insurance was not in effect at
the time of the crash and refused to pay.

{4} On August 26, 1985 McConal sued Falcon,
Aviation, and Commercial alleging breach of con-
tract, negligence, bad faith, and deceptive trade
practices. Specifically, McConal alleged: (1) Fal-
con breached its contractual duty to procure prop-
erty insurance for the aircraft; (2) Falcon was Com-
mercial’s agent and Commercial was thus liable
as its principal; and (3) Aviation was negligent in
failing to forward to Commercial the information
necessary to continue McConal’s policy. McConal
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sought compensatory damages, punitive damages,
and treble damages pursuant to the Unfair Trade
Practices Act, NMSA 1978, Section 57-12-1.

{5} Falcon never appeared in the action. A week
prior to trial, Aviation settled with McConal for
$40,000 and trial was held solely against Commer-
cial. The trial court granted Commercial’s motion
for a directed verdict as to the negligence count, and
McConal withdrew the deceptive trade practices
claim. Thus the only claim remaining for the jury
was for breach of contract against Commercial.

{6} Among the proposed jury instructions
Commercial submitted was a modified version
of SCRA 1986, 13-1825 (UJI 1825), which the
court rejected on grounds that the jury was not
entitled to be informed of a prior settlement. The
jury was not told of the other original defendants
and was merely instructed as to McConal’s dam-
ages. The jury returned a $65,000 verdict in Mc-
Conal’s favor.

{7} After the verdict, Commercial argued
that it should receive a $40,000 credit towards
the judgment, representing the amount of Avia-
tion’s settlement with McConal. The trial court
denied Commercial’s motion for a credit for the
settlement amount and entered judgment against
Commercial for $65,000. Commercial appeals
the trial court’s judgment.

ISSUES

{8} On appeal Commercial claims the trial court
erred in: (1) refusing to submit Commercial’s re-
quested jury instruction based on UJI 1825, and (2)
refusing to credit the amount of Aviation’s settle-
ment with McConal toward the judgment against
Commercial. We address each issue in turn.

DISCUSSION
1. Jury Instruction

{9} Commercial first claims the trial court
erred by refusing to submit its modified version
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of the uniform jury instruction on contribution
among tortfeasors.

{10} The directions for use of UJI 1825 state
that “[t]his instruction is to be used only where a
joint tortfeasor has been released in conformity
with the Uniform Contribution Among Tortfea-
sors Act, 41-3-1, NMSA 1978....” (emphasis
added). For purposes of the Contribution Among
Tortfeasors Act, “the term ‘joint tortfeasors’
means two or more persons jointly or severally li-
able in tort for the same injury to person or prop-
erty, whether or not judgment has been recovered
against all or some of them.” NMSA 1978, § 41-
3-1 (Repl. Pamp. 1989)(emphasis added).

{11} In this case Commercial successfully
obtained a dismissal of the complaint of neg-
ligence and the matter went to the jury only on
the breach of contract claim. Therefore, the jury
was not deciding a tort claim but a contract claim.
Also, there was never a determination of liability
against Aviation, so there has been no finding that
any defendant is a tortfeasor. Thus the trial court
did not err; the instruction was properly refused.

2. Credit of McConal’s Settlement

{12} Commercial contends that the trial court
committed reversible error by refusing to credit
the amount paid in settlement by Aviation to the
verdict entered against Commercial. Commercial
asserts that the failure to credit the amount paid
by Aviation results in an impermissible double
recovery by McConal. The argument is based on
the contention that “McConal sued several De-
fendants to redress the one wrong which it suf-
fered. It was clearly seeking only one recovery
arising from the one incident.” We cannot agree.

{13} The jury found that a valid contract ex-
isted between McConal and Commercial and
then found damages of $65,000 resulted from
Commercial’s breach of the contract. The claim
against Aviation was for negligence in failing
to forward the application. Had that claim also
gone to the jury it might well have awarded Mc-
Conal additional damages caused by Aviation’s
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negligence. That would not have represented
double recovery for the same wrong, and this
fact is not changed by Aviation’s decision to
settle any claims against it.

{14} McConal, on the other hand, asserts that
the settlement with Aviation falls squarely within
the confines of Exum v. Ferguson, 97 N.M. 122,
637 P.2d 553 (1981), and therefore should not be
credited against the jury award against Commer-
cial. We agree that Exum controls in this case.

{15} In Exum the plaintiff sued two defen-
dants, one of whom settled with the plaintiff
prior to trial. The case proceeded against the
remaining defendant based on a breach of con-
tract claim. The defendant requested that the
amount of the settlement be credited against the
jury award, based on the Uniform Contribution
Among Tortfeasors Act. The trial court refused
to credit the settlement amount against the dam-
ages awarded by the jury for breach of contract.
This court upheld the trial court, pointing out that
no tort claim had been made against the remain-
ing defendant. We held that “[b]ecause Occiden-
tal’s and Ferguson’s suits were based on different
theories of liability, they are not joint tort-feasors
and Ferguson is not entitled to a credit of Occi-
dental’s settlement.” Id. at 125, 637 P.2d at 556.
Likewise, this case was not tried under a tort the-
ory. Therefore, Commercial and Aviation are not
joint tortfeasors, and Commercial is not entitled
to credit for the settlement paid by Aviation.

{16} Commercial attempts to distinguish
Exum by pointing out that in that case it was
the insurer that had settled with the plaintiff on a
breach of contract claim and the case proceeded
to trial on tort claims against another defendant,
whereas in this case an alleged tortfeasor settled
with McConal and only the breach of contract
suit against the insurer was tried. We find this
distinction to be irrelevant. As in Exum, there
are no joint tortfeasors involved in this case.

{17} Commercial also argues that in New Mex-
ico a plaintiff cannot recover more than his actual
losses. While this is a correct statement of the
general rule, an exception is the collateral source
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rule. The collateral source rule allows a plaintiff
to recover his full losses from the responsible de-
fendant, even though he may have recovered part
of his losses from a collateral source.

As a general rule, benefits received by
the plaintiff from a source collateral to the
tortfeasor or contract breacher may not be
used to reduce the defendant’s liability for
damages. This rule holds even though the
benefits are payable to the plaintiff because
of the defendant’s actionable conduct and
even though the benefits are measured by
the plaintiff’s losses.

D. Dobbs, Handbook on the Law of Remedies
§ 3.6, at 185 (1973).

{18} We find persuasive the case of Rose v. Ha-
kim, 335 F. Supp. 1221 (D.D.C. 1971) cited by
McConal. The Hakim case involved a malpractice
claim where the plaintiff settled with two of the
medical practitioners for the sum of $270,000 and
then took the defendant hospital to trial, recover-
ing a jury verdict of $294,777.25, representing full
compensation to the plaintiff. After the jury verdict
the defendant hospital claimed the right to credit
for the $270,000 paid by the settling defendants.

{19} In rejecting the hospital’s claim, the court
noted that the settling defendants were found to
be free of fault by the jury and that they were
therefore not tortfeasors, as they had committed
no tort. The amounts paid by the settling defen-
dants were, “in the legal sense, voluntary. They
were, in legal terminology, collateral sources.”
Id. at 1236. The court then quoted Hudson v.
Lazarus, 217 F.2d 344, 346 (D.C. Cir. 1954):

“In general the law seeks to award com-
pensation, and no more, for personal injuries
negligently inflicted. Yet an injured person
may usually recover in full from a wrong-
doer regardless of anything he may get from
a ‘collateral source’ unconnected with the
wrongdoer. Usually the collateral contribu-
tion necessarily benefits either the injured
person or the wrongdoer. Whether it is a gift
or the product of a contract of employment
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or of insurance, the purposes of the parties to
it are obviously better served and the inter-
ests of society are likely to be better served
if the injured person is benefitted than if the
wrongdoer is benefitted.”

335 F. Supp. at 1236. We agree with the Hud-
son court that if a collateral resource is to benefit
a party, it should better benefit the injured party
than the wrongdoer.

{20} There are also sound policy reasons for
not permitting the offset. The policy of New
Mexico is to favor amicable settlement of
claims without litigation. Ratzlaff v. Seven-
Bar Flying Serv., Inc., 98 N.M. 159, 646
P.2d 586 (Ct. App.), cert. denied, 98 N.M.
336, 648 P.2d 794 (1982). We feel compelled
to enforce the terms and expectations of the
settling parties. See D. D. Williamson & Co.
v. Allied Chem. Corp., 569 S.W.2d 672 (Ky.
1978). In Williamson, one defendant (Allied)
argued that it was entitled to a credit against a
jury award to the extent of a settlement paid by
another defendant (PB&S). The plaintiff Wil-
liamson, like McConal, insisted that he should
retain the benefit of his bargain and settlement
with PB&S and that Allied should not benefit
from the settlement to which it was not a party.
The Williamson court said:

Williamson and PB&S reached an arms
length negotiated settlement. PB&S bought
its peace and Williamson sold its claim
against PB&S for a price satisfactory to
the settling parties. Allied and Williamson
took their dispute to the jury. To now allow
Allied to benefit from PB&S’s generosity
discourages the policy of encouraging and
finalizing partial settlements. . . .

We conclude in this case that the same pol-
icy militates in favor of allowing the plain-
tiff to enjoy a favorable settlement or being
bound by a poor settlement.

569 S.W.2d at 674.
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{21} Inagreeing to settle, McConal and Aviation
both gambled that they were faring better than if
they had gone to trial. Both remain bound to that
settlement, even if subsequent events should prove
them wrong. Yet if we were to allow Commercial
the offset it seeks, the odds would be better for a
defendant who refuses to settle and proceeds to
trial; he might well have part of his liability borne
by a party who had not been adjudged liable and
might never have been even if he had gone to trial.
In short, Commercial would reap the benefit of a
settlement to which it was not a party.

CONCLUSION

{22} We conclude that the same policy which
binds a plaintiff to a poor settlement permits him
to enjoy a favorable settlement. There was no er-
ror in refusing to offset the judgment and there-
fore the trial court is affirmed.

{23} IT IS SO ORDERED.

KENNETH B. WILSON,
Justice

WE CONCUR:

JOSEPH F. BACA,
Justice

SETH D. MONTGOMERY,
Justice specially concurring

SPECIAL CONCURRENCE

MONTGOMERY,
Justice, specially concurring.

{24} 1 concur in the result. I agree that the trial
court did not err by refusing to give the jury a
modified UJI 1825 instruction. Exum v. Fergu-
son holds that UJI 1825 is not applicable where
joint tortfeasors are not involved, 97 N.M. at
125, 637 P.2d at 556. This does not answer the
question whether the jury should be instructed as
to a settlement by a previous defendant when the
case proceeds to determine the remaining defen-
dant’s breach of contract, but I would hold that
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the remaining defendant’s entitlement to a credit
for the other defendant’s settlement is a question
of law. The credit, if any, should be applied by
the court, not the jury.

{25} Is the remaining defendant entitled to a
credit for the settlement previously made with
another defendant? I do not believe that this
question can be answered, as this Court an-
swered it in Exum, by simply classifying the
claim against the remaining defendant as a con-
tract claim rather than a tort claim and the de-
fendants as severally liable rather than liable as
joint tortfeasors. The question should instead be
answered by identifying and evaluating the rel-
evant policies in favor of and opposed to each
answer and deciding which policy or policies
should be given primacy in this case.

{26} The first policy is that against awarding a
claimant compensation that exceeds his losses—
the policy against duplicate recovery. This is a
venerable policy in American law. See, e.g., Hale
v. Basin Motor Co., 110 N.M. 314, 795 P.2d 1006
(1990) (citing Hood v. Fulkerson, 102 N.M.
677, 680, 699 P.2d 608, 611 (1985)); W. Keeton,
D. Dobbs, R. Keeton & D. Owens, Prosser and
Keeton on the Law of Torts § 48, at 330 (5th ed.
1984) [hereinafter Prosser & Keeton]. It clearly is
being denied effect in this case.

{27} The plurality speculates that, had the
claim against Aviation gone to the jury it might
well have awarded McConal additional damages.
However, there is no indication that the jury would
have done so. McConal sued Commercial for the
costs of repairing its airplane, transportation and
storage charges, and interest on a loan. The jury’s
verdict awarded McConal only slightly more than
the requested damages. Although McConal refers
in its brief to other amounts which it might have
claimed from Aviation, we are pointed to noth-
ing in the record indicating that McConal’s loss
was other than the single, indivisible, unitary loss
which Commercial alleges it was.

{28} Had the case gone to the jury against both
defendants, the jury would have returned a verdict
against one and exonerated the other. McConal

105

concedes that the claims asserted against Com-
mercial and Aviation—a claim for breach of a
contract of insurance and a claim for negligent
failure to procure insurance, respectively—were
mutually exclusive. Since the case proceeded
against only one defendant, what is the justifica-
tion for allowing the plaintiff to retain more than
the amount of its damages?

{29} The policy against duplicate recovery,
while no doubt strong and long-standing, does
admit of exceptions. One of those exceptions—
perhaps the most pervasive—is provided by the
collateral source rule.! (I shall return below to
consideration of the policy underlying that rule.)
Since the policy has exceptions, one might won-
der what the reason is for the policy itself. Is the
law so niggardly in its conferral of benefits and
recognition of rights that it simply cannot stand
to see a claimant receive more than his or her
out-of-pocket losses, no matter what the circum-
stances? Again, the collateral source rule stands
as an obstacle to an across-the-board enforce-
ment of any such penurious policy.

{30} It is commonly assumed that the policy
against duplicate recovery prevents unjust en-
richment, see, e.g., Prosser & Keeton at 330; but
this only raises further questions: What is “en-
richment,” and when will it be deemed “unjust”?

{31} Another relevant policy is the one relied
on in the plurality opinion—the policy favoring
settlements. The theory is that if the nonsettling
defendant knows that its liability will be reduced
because of the previous settlement, it will have
no incentive to make a settlement itself; it will
have every incentive to gamble on a favorable
outcome at trial, and the policy favoring settle-
ments will thereby be frustrated. Looked at from
the standpoint of the nonsettling defendant, this
theory probably makes sense. However, from the

! Tt is widely believed that the collateral source rule has little
or no application to contract claims. See, e.g., Restatement
(Second) of Contracts § 347, comment e (1979); D. Dobbs,
Handbook on the Law of Remedies § 8.10, at 587 (1973).
For an exhaustive demonstration that this is not correct, see
generally J. G. Fleming, The Collateral Source Rule and
Contract Damages, 71 Calif. L. Rev. 56 (1983).
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standpoint of the claimant the opposite is prob-
ably true. If the claimant knows that the previ-
ous settlement will be credited to any judgment
against the nonsettling defendant, the claimant
will have every reason to settle for as much as
he or she can get; if, on the other hand, the settle-
ment is not credited, the claimant will have every
reason to “go for broke” and press the case to
trial against at least one defendant. A victory
at trial will mean no reduction, whereas a loss
will leave the claimant at least partially compen-
sated through the settlement(s) with the previous
defendant(s).

{32} 1 hesitate to endorse a result in this case
that fuels the fire in lawsuits of this sort and
encourages claimants to bring as many claims?
as they can devise against as many defendants
as they can find and then proceed to settle with
each defendant in turn, making a settlement
that, among other things, finances the litigation
against the remaining defendant(s) and enables
the claimant to gamble for the big stakes. How-
ever, I conclude that the answer to the question
whether settlement is encouraged or discour-
aged by crediting the amount of the first settle-
ment against any later judgment probably is
neutral and really depends on the size of the
settlement in relation to the nonsettling defen-
dant’s exposure and the claimant’s potential re-
covery. If the previous settlement is relatively
large, as in this case, then crediting it against
an ultimate recovery diminishes the remaining
defendant’s incentive to settle and correspond-
ingly increases the pressure on the claimant to
compromise, rather than risk the cost of going
to trial when the marginally greater recovery
will be reduced if the claimant is successful. On
the other hand, if the amount of the settlement
is small in relation to the exposure and poten-
tial recovery, then crediting it does not materi-
ally lessen the claimant’s risk in going to trial
and provides the nonsettling defendant little

2 E. g., a claim against one defendant for negligence, a claim
against another for an intentional tort, a claim against another
for breach of warranty (contract), and a claim against still
another for strict liability.
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incentive to reduce his own risk by making a
settlement before trial.

{33} Still another policy in the mix is that
which underlies the collateral source rule: the
policy that a wrongdoer should not benefit from
a fund provided by a collateral source and that,
as between an innocent plaintiff and a culpable
defendant, if one party is to benefit from a fund
received from another source, it is preferable to
allocate the benefit to the innocent party. In this
case, it is clear that McConal’s loss will be com-
pensated in full. The only question is whether
the $40,000 paid by Aviation will augment Mc-
Conal’s recovery or will reduce Commercial’s
liability.

{34} I answer this question by resorting to the
policy of expecting (and therefore, in the context
of this case, requiring) the insurance company
and the agent-broker to get their act together.
McConal bought and paid for property damage
insurance. The insurance company denied li-
ability, pointing the finger at the agent; the agent
claimed that it was not responsible and that, at
least by implication, it had not failed in its duty
to procure insurance from the insurer. Mean-
while, the insured was not compensated for its
loss and had to commence litigation. It had done
everything required of it to see that its property
was insured; the insurer and the agent between
them evaded responsibility and placed the onus
of going forward on the insured. The insured had
to undergo the delays, inconvenience, uncertain-
ties and expense of litigation; the insurer and the
agent between them could keep the insured’s
money until they either voluntarily settled or the
court told one of them to pay.

{35} Under these circumstances it does not
seem unreasonable to require the insurer, Com-
mercial, to pay what it contracted to pay and to
allow the insured, McConal, to keep what the
agent, Aviation, voluntarily contributed in order
to settle its alleged liability.

If there must be a windfall certainly
it is more just that the injured person
shall profit therefrom, rather than the
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wrongdoer shall be relieved of his full re-
sponsibility for his wrongdoing. We think
we may judicially note that notwithstand-
ing that the law contemplates full com-
pensation, incidental losses and handi-
caps are suffered in a great number of . . .
cases which are not, and cannot be, fully
compensated.

Grayson v. Williams, 256 F.2d 61, 65 (10th Cir.
1958). See also Helfend v. Southern Cal. Rapid
Transit Dist., 2 Cal. 3d 1, 12, 84 Cal. Rptr. 173,
180, 465 P.2d 61, 68 (1970):

[TThe plaintiff rarely actually receives full
compensation for his injuries as computed
by the jury. The collateral source rule par-
tially serves to compensate for the attor-
ney’s share and does not actually render
“double recovery” for the plaintiff.
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{36} The insurance company in this case, seek-
ing a judicial determination as to the existence
of coverage under its policy, might not fit the
classical picture of the “wrongdoer” who is de-
nied an offset of the benefit under the collateral
source rule. However, Commercial and Aviation
between them did force McConal to endure the
“losses and handicaps” entailed by the delay in
payment and the necessity for litigation. One
of these losses—not insignificant in amount, I
have no doubt—was the attorney’s fees. Under
the policy of the collateral source rule—that
the “windfall” is to be allocated to the innocent
claimant rather than the arguably culpable de-
fendant who a jury has determined breached its
contract—I concur in giving the plaintiff the “du-
plicate recovery” realized in this case.

SETH D. MONTGOMERY,
Justice specially concurring



New Mexico Commemorative Appellate Reports

IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

Opinion Number: 1990-NMSC-099
Filing Date: November 14, 1990
Docket No. 18,997

STATE OF NEW MEXICO, ex rel.

S. E. REYNOLDS, State Engineer, and
THE UNITED STATES OF AMERICA,

Plaintiffs,
V.
R. LEE AAMODT, et al.,
Defendants.

Certification from the

United States District Court

for the District of New Mexico
Hon. E. L. Mechem, Senior Judge

Peter Thomas White,
Special Assistant Attorney General
Santa Fe, New Mexico

for Plaintiff Reynolds.

Simms & Stein, P.A.
Richard A. Simms

Jay F. Stein

Santa Fe, New Mexico

for Defendant Bishop’s Lodge.

Compton, Hickey & Ives
Peter N. Ives
Santa Fe, New Mexico

Sheehan, Sheehan & Stelzner, P.A.

Charles F. DuMars
Albuquerque, New Mexico

for Defendant Spencer.

108

OPINION
Wilson, Justice.

{1} The United States District Court for the
District of New Mexico certified the following
questions to this court:

(1) Whether NMSA 1978, Section 72-
12-8(B) (Repl. Pamp. 1985), or Regulation
1-9 of the Rules and Regulations Governing
Drilling 5 of Wells and Appropriation and Use
of Ground Water in New Mexico requires an-
nual filings of applications for extensions of
time to place water to beneficial use to pre-
serve permits for the use of ground water.

(2) Whether the failure to file annually
for such an extension of time results in the
expiration of the permit.

(3) Whether the actions of the State En-
gineer in accepting and approving applica-
tions for extensions of time to place water
to beneficial use which are filed after the
expiration of the one-year period and after
the time established by the State Engineer
in the relevant permits are valid.

FACTS

{2} This matter comes upon a statement of
stipulated facts as follows:

{3} On August 7, 1979, after application by
defendant Spencer to the State Engineer’s office
to change the location of a well and the planned
purpose of use of underground waters, the State
Engineer, after public notice and absent any pro-
test, approved the applicant’s transfer and ex-
tended the time for filing of proof of application
of water to beneficial use to August 31, 1983.
From August 31, 1983 to August 31, 1985, an-
nual applications for extension of time were filed
and granted. On December 31, 1986, an applica-
tion for extension of time was filed and granted
for the period August 31, 1985 to August 31,



Justice Kenneth B. Wilson

1986, although the application was filed after the
expiration of the last extension. No application
to extend time was filed thereafter until Septem-
ber 28, 1989, when five applications were filed
for the preceding five years. The late applications
were accepted by the State Engineer and exten-
sion was granted until August 15, 1990.

ISSUE

{4} The single issue underlying the questions
certified to us is whether the failure to file an
application for extension of time to put water
to beneficial use prior to the expiration of the
last extension granted automatically terminated
the permit. We answer this issue in the nega-
tive.

DISCUSSION

{5} The defendant Bishop’s Lodge contends
that the failure to file applications for extensions
of time prior to the expiration of the last exten-
sion granted should automatically terminate the
water permit. This contention is inconsistent
with Section 72-12-8(B), which provides in ap-
plicable part: “Upon application to the state en-
gineer at any time and a proper showing of rea-
sonable cause for delay or for non-use, or upon
the state engineer finding that it is in the public
interest, the state engineer may grant extensions
of time. . . .”(Emphasis added).

{6} The general rules of statutory construc-
tion require that words of a statute should be
given their ordinary, everyday meaning, and in
the absence of a clear and express legislative
intention to the contrary, the language of the
statute is conclusive. United States v. Austin,
614 F. Supp. 1208 (D.N.M. 1985). Section 72-
12-8(B) clearly states that the applications for
extension of time may be made “at any time.”
For us now to hold that the application must
be submitted prior to the expiration of the last
extension would contravene the clear and un-
ambiguous language of the statute. In addition,
we believe our interpretation of this statute is
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consistent with the clearly expressed legislative
mandate to the State Engineer.

{7} NMSA 1978, Section 72-2-8(A) (Repl.
Pamp. 1985), states as follows:

A. The state engineer may adopt regula-
tions and codes to implement and enforce
any provision of any law administered by
him and may issue orders necessary to im-
plement his decisions and to aid him in the
accomplishment of his duties. In order to
accomplish its purpose, this provision is to
be liberally construed. (Emphasis added.)

{8} The legislature granted the State Engi-
neer broad powers to implement and enforce
the water laws administered by him. We have
long recognized the State Engineer’s authority
to do so. In City of Albuquerque v. Reynolds,
71 N.M. 428, 439, 379 P.2d 73, 81 (1962), we
stated that “[h]aving the statutory power and
duty to prohibit 6 the taking ... to protect ex-
isting rights, the state engineer has reasonably
exercised his power by imposing suitable con-
ditions so as to permit such taking as will not
result in impairment.”

{9} Likewise in State v. Myers, 64 N.M. 186,
193, 326 P.2d 1075, 1080 (1958), we stated:

[W]e must presume that the action of the
state engineer is correct. . . .

“On review of the acts or orders of
administrative bodies, the courts will
presume, among other things, that the ad-
ministrative action is correct and that the
orders and decisions of the administrative
body are valid and reasonable; presump-
tions will not be indulged against the
regularity of the administrative agency’s
action.” (Quoting 73 C.J.S. Public Ad-
ministrative Bodies & Procedures § 205
(1951).

{10} By our action today we continue a long
tradition of upholding the State Engineer’s au-
thority to take reasonable and appropriate action
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to protect and administer the water laws of New
Mexico.

CONCLUSION

{11} We conclude that the failure to file an ap-
plication for extension of time to place water to
beneficial use prior to the expiration of the last
extension granted does not automatically termi-
nate water permits. The retroactive approval by
the State Engineer of applications for extension
of time was permissible.
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{12} ITIS SO ORDERED.

KENNETH B. WILSON,
Justice
WE CONCUR
JOSEPH F. BACA,
Justice
SETH D. MONTGOMERY,
Justice
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OPINION

{1} James Males appeals the trial court’s find-
ing of a resulting trust in settlement proceeds
from a previous lawsuit and the court’s conse-
quent award of $85,724.80 plus interest in favor
of Watson Truck & Supply Company and of
Home Insurance Company. Finding a lack of
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substantial evidence to support a resulting trust
or breach of a contractual duty of good faith
owed by Males to Watson and Home, we reverse.

{2} Males was injured in a natural gas explosion
at the warehouse of Watson Truck & Supply Com-
pany. He sued Watson and the various contractors
who built the Watson warehouse and installed its
heating system. He also sued Hobbs Gas Com-
pany for its failure to “oderize” the natural gas
supply. Watson was defended by its insurer, Home
Insurance Company. Watson filed a cross-claim
against Hobbs and the other defendants for prop-
erty damage sustained in the explosion.

{3} By the morning of trial, Males had settled
his claims against all of the defendants other than
Watson, Hobbs, and Craig Electric Company, the
general contractor. After the jury was selected
Craig offered to settle with Watson for a total of
$375,000. Counsel for Males, Craig, and Watson
and Home then held a settlement conference in
which they entered into a “Mary Carter” agree-
ment to settle the various claims between them.!
Watson and Home agreed that Males would re-
ceive the entire $375,000 offered by Craig and
that both Watson and Males would release and
discharge Craig. In addition, Watson and Home
agreed to pay Males $125,000 on the condition
that if Males received in excess of $500,000 as
a result of a jury verdict against Hobbs, Males
would pay Watson and Home the excess amount
up to $125,000. The agreement thus guaranteed

! “Mary Carter” agreements derive their name from the case
of Booth v. Mary Carter Paint Co., 202 So. 2d 8 (Fla. Ct.
App. 1967), overruled on other grounds, Ward v. Ochoa,
284 So. 2d 385 (1973). Such agreements typically involve, as
here, a settlement between a plaintiff and one or more defend-
ants who guarantee the plaintiff a specified recovery. As here,
the amount paid by a settling defendant depends on the
amount later received by the plaintiff from the nonsettling
defendants. As is also typically true, Watson was not released
as a defendant from the lawsuit. It is this last feature of Mary
Carter agreements in particular that has evoked their condem-
nation by some courts and forms the core objection of Justice
Wilson in his special concurrence urging that they be de-
clared void as against public policy.
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Males recovery of $500,000, even if the jury re-
turned a verdict in favor of Hobbs, and allowed
him to recover up to $1,000,000 before having
to reimburse Watson and Home money from the
$125,000 they had contributed to the settlement.

{4} The jury returned a verdict in favor of
Males for $839,312 in compensatory dam-
ages and found Hobbs forty-percent respon-
sible for the explosion, a proportionate liability
of $335,724.80. The jury also awarded Males
$250,000 in punitive damages against Hobbs.
Shortly after trial, one of Males’s attorneys wrote
to Home’s counsel the following: “As per our
settlement agreement, we will pay to Home the
amount of $85,724.00 representing the amounts
awarded to Mr. Males over the $500,000.00
when such funds are received.” This letter repre-
sents the only written reference to the settlement
agreement at issue.

{5} Subsequent to the trial, Hobbs paid
Males its portion of the compensatory award
($335,724.80), but appealed the $250,000 award
of punitive damages. While the appeal was pend-
ing, Males offered to settle the punitive damage
award against Hobbs for $164,250.20 plus inter-
est from the date of judgment. Hobbs accepted
the offer and obtained a release and satisfaction
from Males of his entire judgment. Excluding
interest, Males received exactly $500,000 from
Hobbs. Watson and Home were never requested
to participate in the final settlement discussions.
They were informed of the settlement between
Males and Hobbs after the fact.

{6} On February 2, 1988, Watson and Home
petitioned the district court to enforce their
settlement agreement with Males. Specifically,
Watson and Home claimed a right to payment
of $85,724.80 plus costs. The district court con-
cluded: (1) the settlement agreement created a ben-
eficial interest in Males’s judgment against Hobbs
for amounts exceeding $500,000; (2) upon entry
of Males’s judgment against Hobbs, a resulting
trust was created in favor of Watson and Home as
to amounts over $500,000; (3) Males settled and
compromised the judgment with Hobbs in willful
disregard of the rights and interest of Watson and
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Homes to that portion of the judgment in excess of
$500,000; (4) Males owed Watson and Homes a
duty of good faith to act with fairness and due dili-
gence in dealing with their rights and interest in
the judgment against Hobbs, and Males violated
this duty when he settled with Hobbs without
Watson and Home’s knowledge or consent. The
district court entered judgment against Males in
the amount of $85,724.80 plus fifteen-percent in-
terest from December 15, 1987, until paid.

{7} Substantial evidence does not support
finding of resulting trust. A resulting trust arises
when a person makes a disposition of property
under circumstances that raise an inference
that he does not intend that the transferee have
the beneficial interest in the property. Restate-
ment (Second) of Trusts 404 (1959). Since
the person who holds the property is not en-
titled to the beneficial interest, the beneficial
interest “springs back or results to the person
who made the disposition or to his estate, and
the person holding the property holds it upon
a resulting trust for him or his estate.” Id. at
323. Unlike an express trust, the inference that
the person who holds title to the property was
not intended to also have the beneficial inter-
est arises from the character of the transaction
itself rather than from any declaration of inten-
tion by the party making the disposition of the
property. Id. at 324.

{8} Our decisions and the Restatement (Sec-
ond) of Trusts recognize three general situations
in which a resulting trust may arise:

(1) where an express trust fails in whole
or in part;

(2) where an express trust is fully per-
formed without exhausting the estate;

(3) where property is purchased and the
purchase price is paid by one person and at
his direction the vendor conveys the prop-
erty to another.

Bassett v. Bassett, 110 N.M. 559, 798 P.2d 160,
167 (1990); Restatement (Second) of Trusts §§
411-429, 430-439, 440-460 (1959); see also Mc-
Cord v. Ashbaugh, 67 N.M. 61, 352 P.2d 641
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(1960) (where new owner of land reconveyed
property to former owners without consideration
to satisfy forest service requirements relative to
transfer of grazing permit, former owner had
only bare legal title and not beneficial interest);
McDermott v. Sher, 59 N.M. 142, 280 P.2d 660
(1955) (drawing distinction between express and
resulting trusts); Browne v. Sieg, 55 N.M. 447,
234 P2d 1045 (1951) (evidence sufficient to
show resulting trust where mother provided pur-
chase money for real estate and son took title in
his own name for mother’s convenience in deal-
ing with the property).

{9} It is apparent that none of these situations
correspond to the facts of this case. It is equally
apparent that Males never took title to, or recov-
ered, any property in which Males was not enti-
tled to the beneficial interest therein; this was the
substance of the agreement between the parties—
that Males was to have the first $500,000 of any
recovery from Hobbs. Watson and Home, of
course, claim a beneficial interest in the judg-
ment rendered against Hobbs to the extent that
it exceeded $500,000, to wit $85,724.80. Watson
and Home assert that Males became a trustee
for this amount for their benefit and owed them
the duty of a trustee to act with good faith, rea-
sonable diligence and skill. We cannot agree. It
is undisputed that the parties never discussed
Males’s right to compromise any judgment ren-
dered against Hobbs. There were no discussions
at the time the parties entered into the agreement
concerning the rights of the various parties if an
appeal were to be taken. Absent express or im-
plied terms of agreement, it cannot reasonably be
suggested that the parties somehow intended to
create a beneficial interest in the excess amount
of any judgment so as to guarantee recovery for
Watson and Home.

{10} Nor does the nature of the transaction it-
self raise any inference that Males intended Wat-
son and Home to have a vested interest in the
judgment. We have been cited to no authority
showing that such a settlement agreement would
create a resulting trust or impose the duties of a
trustee in favor of one of the settling parties who
may claim some contingent interest in the verdict
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nor has our own research disclosed such author-
ity. We believe the agreement did not create a
trust at all; rather it was a straightforward con-
tractual arrangement providing for recoupment
of funds, and the obligation to reimburse Wat-
son and Home was subject to the condition pre-
cedent that Males receive more than $500,000
from Hobbs. The only written reference to the
agreement suggests no more than this, that Males
agreed to pay excess funds when received.

{11} The parties in this case never had a meet-
ing of minds on the question of Males’s right to
settle. The matter remained outside the scope of
their agreement. This Court will not rewrite a
contract to create an agreement for the benefit of
one of the parties that, in hindsight, would have
been wiser. Cf. Smith v. Price’s Creameries,
98 N.M. 541, 650 P.2d 825 (1982). Substantial
evidence does not support a conclusion that the
parties agreed Watson and Home would obtain
an interest in any uncollected judgment that
would restrict Males’s right to settle the claim.
We therefore conclude the trial court’s finding of
a resulting trust also is unsupported by substan-
tial evidence. It follows that Males had no duty
of good faith as a trustee to include Watson and
Home in his settlement negotiations with Hobbs
and to obtain their consent to any compromise of
the verdict against Hobbs.

{12} Moreover, we believe that in compromis-
ing the verdict Males breached no general duty
of good faith imposed in the performance of
contractual agreements. Whether express or not,
every contract imposes upon the parties a duty
of good faith and fair dealing in its performance
and enforcement. Spencer v. J.P. White Bldg.,
92 N.M. 211, 585 P.2d 1092 (1978); Restate-
ment (Second) of Contracts 205 (1979).
“Broadly stated, that covenant requires that nei-
ther party do anything which will deprive the
other of the benefits of the agreement.” Romero
v. Mervyn’s, 109 N.M. 249, 257, 784 P.2d 992,
1000 (1989) (quoting Seaman’s Direct Buying
Serv., Inc. v. Standard Oil Co. of California,
36 Cal.3d 752, 768, 686 P.2d 1158, 1166, 206
Cal. Rptr. 354, 362 (1984)). Absent any honest
pursuit of interests to which a party to a contract
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is entitled, i.e., absent cause or excuse, his or her
intentional use of the contract to the detriment of
another party is wrongful, constitutes bad faith,
and clearly is a breach of the covenant of good
faith and fair dealing. See Romero, 109 N.M. at
258, 784 P.2d at 1001 (contract entered into with
“fingers crossed” simply to end an encounter,
without intending to follow through on promise).
Application of the covenant of good faith and
fair dealing becomes difficult, however, under
circumstances where, as here, it may be argued
that from the covenant there is to be implied in
fact a term or condition necessary to effect the
purpose of a contract. In this case, because we
have decided that the parties reached no agree-
ment on whether Watson and Home would ob-
tain an interest in any uncollected judgment that
would restrict Males’s right to settle the claim,
we cannot with consistence imply a term to ef-
fect such a purpose under the covenant of good
faith and fair dealing.

{13} Given the fact the parties reached no
agreement on the circumstances wherein Males
might compromise a right to actually receive in
excess of $500,000, we believe that Males did
not act inconsistently with the justifiable expec-
tations of Watson and Home in reaching a settle-
ment with Hobbs. Under their agreement Watson
and Home may never have anticipated receiv-
ing any reimbursement of the $125,000 settle-
ment unless Males were to receive in excess of
$625,000 from Hobbs. We do not know.

{14} Validity of Mary Carter agreements not
adequately raised or briefed. Males also raises on
appeal an issue of whether the settlement agree-
ment between himself and Home, Watson, and
Craig was void under Alder v. Garcia, 324 F.2d
483 (10th Cir. 1963), since it was an assignment
to a joint tortfeasor of a future recovery on behalf
of an injured party. Because we find the agree-
ment did not restrict Males’s right to compro-
mise the verdict against Hobbs, and under the
terms of the agreement Watson and Home were
due no excess funds, we do not address this is-
sue. As pointed out in the special concurrence
of Justice Wilson, since Alder was decided, the
adoption of comparative negligence has effected
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an abolition of the right of contribution between
concurrent tortfeasors. The Alder decision was
based upon public policy considerations ex-
pressed in the Uniform Contribution Among
Tortfeasors Act, NMSA 1978, Sections §41-3-1
to -3-8 (Repl. Pamp. 1989), which no longer has
any force when joint and several liability is su-
perseded by comparative fault. See Wilson v.
Galt, 100 N.M. 227, 668 P.2d 1104 (Ct. App.),
cert. quashed, 100 N.M. 192, 668 P.2d 308
(1983). Additionally, we believe the issue raised
by Males is distinct from the issue of the valid-
ity of Mary Carter agreements generally. We are
not prepared to rule on such an important public
policy question without the latter issue having
been raised, briefed, and argued by the parties.

{15} For the foregoing reasons, the judgment
of the district court is reversed.

{16} IT IS SO ORDERED.

RICHARD E. RANSOM,
Justice
WE CONCUR
JOSEPH F. BACA,
Justice
KENNETH B. WILSON,

Justice specially concurring

SPECIAL CONCURRENCE

WILSON,
Justice, specially concurring.

{17} 1 must specially concur as I agree with the
result reached by the majority, but for different
reasons. | believe Males should prevail in this
case because the settlement agreement between
Males and Watson and Home is void as against
the laws and public policy of New Mexico.

{18} The district court, in an attempt to find eq-
uity in this case, determined that the settlement
agreement between Males and Watson and Home
created a resulting trust in favor of the latter. In
my view, however, the agreement between the
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parties is an old fashioned “Mary Carter” agree-
ment. This type of settlement agreement has been
a growing, but not widely recognized problem in
civil litigation for over twenty years. While warn-
ings on the subject proliferate, and many courts
have rendered Mary Carter agreements invalid as
against public policy, frequent variations of the
agreements continue to flourish under creative
guises. Thus, in the case before us the district
court may not have recognized the Mary Carter
agreement as such and may have determined in-
stead that a resulting trust was created. However,
as admitted by Watson’s counsel during oral ar-
gument before our court, this case is on all fours
with a Mary Carter agreement. I agree and disap-
prove of its use for a number of reasons.

{19} First, such agreements skew the trial
process. As explained in Entman, Mary Carter
Agreements: An Assessment of Attempted So-
lutions, 38 U. Fla. L. Rev. 521, 574 (1986):

Mary Carter agreements are used pur-
posely to defeat any system of equitable
sharing and to shift liability to the nonset-
tling defendant through manipulation of
the trial process. One effect of a Mary Car-
ter agreement on the trial process can be
to present to the jury a sham of adversity
between the plaintiff and one codefendant,
while these parties are actually allied for
the purpose of securing a substantial judg-
ment for the plaintiff and, in some cases,
exoneration for the settling defendant.

For instance, after a plaintiff settles with one de-
fendant before trial, that defendant is present at
trial with an identity of interest in the plaintiff’s
case. The possible collusion between the plaintiff
and the settling defendant creates an inherently
unfair trial setting for the nonsettling defendant
and may lead to an inequitable attribution of
guilt and damages to the latter, i. e., the settling
defendant may collaborate with the plaintiff in
jury selection challenges, motion objections, or
trial strategy regarding evidence of compara-
tive fault and damages. This cooperative effort
between the plaintiff and the settling defendant
throughout trial will work to assure a substantial
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damage award against the nonsettling defendant
and will, of course, benefit the settling defendant
indirectly through the Mary Carter agreement
with the plaintiff.

{20} Second, a defendant’s alignment with a
plaintiff’s interests in a case may violate ethi-
cal standards of professional conduct regard-
ing conflicting interests, unjustified litigation,
and candor and fairness toward a tribunal. See
Rules of Professional Conduct, SCRA 1986,
16-102(D), 16-301, 16-303, 16-304, 16-305.
These ethical problems inherent in Mary Carter
agreements were discussed in the case of Lum
v. Stinnett, 87 Nev. 402, 410, 488 P.2d 347, 352
(1971) wherein the court stated: “‘A lawyer may
not, in order to get decided a question of law in
which he is interested, foist a fictitious contro-
versy on the court . . . he may not . . . ostensibly
appear for a stooge client when he really repre-
sents others.”” (quoting H. Drinker, Led Ethics
75 (1953)). Legal procedures should be honest
endeavors by attorneys on behalf of their clients
to accomplish justice. Mary Carter agreements
are the antithesis of such honesty.

{21} Third, Mary Carter agreements are cham-
pertous and violate New Mexico rules regard-
ing the capacity of parties in a legal action. As
explicated in Lum v. Stinnett, the common law
offenses of maintenance and champerty are fully
resurrected by the use of Mary Carter agreements.
14 C.J.S. Champerty and Maintenance Sec-
tion 1b (1939) defines maintenance as “officious
intermeddling in a suit that in no way belongs to
one, by maintaining or assisting either party with
money or otherwise, to prosecute or defend it.”
Champerty is “maintenance with the additional
feature of an agreement for the payment of com-
pensation or personal profit from the subject
matter of the suit.” Id. 2. Similar to the situation
in Lum v. Stinnett, in the present case Watson
and Home die not have a valid concern in Males’s
suit against Hobbs. Instead, Watson and Home’s
interest was to reap the benefits of a substantial
damage award against their codefendant, Hobbs.
Watson and Home’s Mary Carter agreement with
Males fits squarely within the definitions of main-
tenance and champerty above. Moreover, Watson



New Mexico Commemorative Appellate Reports

and Home’s conduct contravened New Mexico
Rule 1-017 of the Rules of Civil Procedure for
the District Courts which requires that “every ac-
tion shall be prosecuted in the name of the real
party in interest.” SCRA 1986, 1-017. The test for
determining the real party in interest is “‘whether
one is the owner of the right being enforced and is
in a position to discharge the defendant from the
liability being asserted in the suit.””” Edwards v.
Mesch, 107 N.M. 704, 706, 763 P.2d 1169, 1171
(1988) (quoting L.R. Property Management,
Inc. v. Grebe, 96 N.M. 22, 23, 627 P.2d 864, 865
(1981)). In this case, Watson and Home could not
have discharged Hobbs from the liability asserted
by Males; they were not the real parties in interest
at the commencement of Males suit, not did such
interest transfer to them upon their settlement
with Males. Further, counsel for Watson and
Home testified that “Mr. Males ceased to have
an individual right because of the settlement, and
Watson and Males had a joint right.” The real
party in interest actually was a coalition of Males
and Watson and Home. This kind of legal postur-
ing stymies fair play in our judicial system.

{22} Fourth, mary Carter agreements allow
a defendant to do indirectly what is prohibited
by statutory and case law. In Alder v. Garcia,
324 F.2d 483 (10th Cir. 1963) the court inter-
preted our state tort law under the Uniform Con-
tribution Among Tortfeasors Act, NMSA 1953,
Sections §24-1-11 to §24-1-18 (the Uniform
Act) in a factual situation similar to the case at
bar. Garcia was injured while moving a hay el-
evator owned by Valley Gold Dairies. The ma-
chine was manufactured by Deere & Company.
Lloyd’s was the insurer of Valley Gold Dairies.
Garcia initially sued Valley Gold Dairies; this
controversy was settled by payment of $40,000
from Lloyd’s to Garcia, a release of Valley Gold
Dairies, and an assignment by Garcia to Lloyd’s
of one-half of any recovery or settlement not
to exceed $80,000 that Garcia might obtain in
a future action from Deere & Company. Garcia
subsequently filed suit against Deere & Com-
pany. When Deere & Company learned of Gar-
cia’s assignment with Lloyd’s in the original suit,
it settled with Garcia by payment to Garcia of
$40,000. Lloyd’s then discovered this settlement
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between Garcia and Deere & Company and
brought suit against both of them to enforce its
initial settlement with Garcia. The Tenth Cir-
cuit opinion quoted Section §24-1-15 of the for-
mer Uniform Act above (identical to the current
Section §41-3-5 of the Uniform Contribution
Among Tortfeasors Act, NMSA 1978, Sections
§41-3-1 to §41-3-8 (Repl. Pamp. 1989)) and
Subsection §24-1-12(3) (identical to the current
Subsection §41-3-2(C)). The court went on to
state: “The purpose of [the Uniform Contribution
Among Tortfeasors Act, NMSA 1953, §§ §24-1-
11 to §24-1-18] is to provide for a proportion-
ate allocation of the burden among tort-feasors
who are liable.” Alder, 324 F.2d at 485. Given
the strict statutory prohibition against contribu-
tion from a settling tortfeasor and the enunciated
policy underlying the Uniform Act’s provisions,
the Tenth Circuit held that payment to Lloyd’s
from Deere & Company, indirectly through the
settlement assignment with Garcia, would allow
Lloyd’s to benefit “in a manner contrary to the
public policy of the state as expressed in the New
Mexico Contribution Among Joint Tortfeasors
Act.” id. at 485. Thus, the court held the assign-
ment by Garcia to Lloyd’s void and unenforce-
able.

{23} Watson and Home argue on appeal that
the Alder case is no longer meaningful as prece-
dent as it was decided at a time when the statu-
tory right to contribution and indemnity between
joint tortfeasors existed. While it is true that the
law of torts has been modified since 1963 with
the creation of pure comparative negligence,
the public policy behind the Uniform Act stands
undiminished: to apportion the burden among
those liable according to the proportionate fault
of each. Sea Alder v. Garcia, 324 F.2d 483
(10th Cir. 1963); Scott v. Rizzo, 96 N.M. 682,
634 P.2d 1234 (1981). Actually, the present law
of pure comparative negligence encourages
Mary Carter devices.

The plaintiff entering into such an agreement
is, as always, guaranteed some recovery.
The plaintiff also secures assistance from
the settling defendant, during the trial, in
placing maximum blame on the nonsettling



Justice Kenneth B. Wilson

defendant, minimum blame on the plaintiff,
and a high value on the plaintiff’s injuries.
In return, the settling defendant limits his
liability to a specified amount, or possibly
eliminates all liability if there is a verdict
against the nonsettling defendant of suffi-
cient size according to the terms of the Mary
Carter agreement. The absence of joint and
several liability of tortfeasors, therefore,
serves only to enhance the attractiveness of
Mary Carter agreements.

Entman, Mary Carter Agreements: An As-
sessment of Attempted Solutions, 38 U. Fla. L.
Rev. 521, 558 (1986).

{24} The federal court in Alder was unwilling
to allow a Mary Carter agreement to circumvent
New Mexico’s statutory law and its correspond-
ing public policy. For the same reason, I am un-
willing today to condone the instant settlement
agreement between Males and Watson and Home.

{25} Watson and Home admit that NMSA
1978, Subsection §41-3-2(C) (Repl. Pamp. 1989)
(effective since the time of Males’s settlement
agreement with Watson and Home) disallows
contribution to a settling defendant from another
joint tortfeasor whose liability to the plaintiff is
not extinguished by the settlement. Watson and
Home claim, however, that NMSA 1978, Sub-
section §41-3A-1(F) (Repl. Pamp. 1989) con-
travenes other sections of the statute by granting
parties the right to contract for indemnity or con-
tribution. On appeal Watson and Home argue that
they are not claiming to be entitled to contribu-
tion from Hobbs; rather, they are seeking recov-
ery through their contract with Males for indem-
nity pursuant to Subsection (F) of §41-3A-1.

{26} This argument is defective because the
alleged contract for indemnity was contingent
upon Males recovering against Hobbs. While
Watson and Home had a right to contract with
Males for a settlement of the issues between
them, they may not recover indirectly through
Males that which they cannot recover directly
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from Hobbs. Subsection §41-3A-1(F) does not
give Watson and Home the right to do circu-
itously what is prohibited by statutory and case
law in New Mexico.

{27} Watson and Home urge that the finding of
a resulting trust was within the equitable pow-
ers of the district court. I note that equity is “a
synonym of right and justice.” Ortiz v. Lane,
92 N.M. 513, 516, 590 P.2d 1168, 1171 (Ct.
App. 1979). It requires that “‘one should do
unto others as, in equity and good conscience,
he would have them do unto him, if their posi-
tions were reversed. [citation omitted] Its com-
pulsion is one of fair play.”’ Id. at 516, 590 P.2d
at 1171 (quoting McNeely v. Walters, 211 N.C.
112, 113, 189 S.E. 114, 115 (1937)). “Equity has
no relief for a party who, in the practice of one
fraud, has become the victim of another.” Men-
ard v. Menard, 295 Mich. 80, 84, 294 N.W. 106,
107 (1940).

{28} In the case before us, the district court
attempted to find equity by determining that a
resulting trust had been created in favor of Wat-
son and Home. While I also acknowledge the
inequitable results of Males’s settlement agree-
ment with Hobbs, I cannot overlook the Mary
Carter agreement made by Watson and Home
and its inherent inequity towards Hobbs. As Jus-
tice Ransom pointed out in oral argument when
he heard Watson and Home’s complaint of foul
play: “But now it’s the other way around [i. e.,
now Watson and Home are suffering from an
ex parte settlement by Males], and it seems as
though what’s sauce for the goose is sauce for
the gander.” As I find this philosophy to be the
essence of Mary Carter agreements and because
I believe the use of such agreements undermine
a judicial system developed to fairly encour-
age equity and truth, I contend they are void
as against the laws and public policy of New
Mexico. Accordingly, I think their use should be
prohibited in this state.

KENNETH B. WILSON,
Justice specially concurring
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OPINION

{1} Defendant-appellant Dennis A. Ybarra ap-
peals his conviction of first degree murder. We
reverse.

{2} On June 22, 1988, Ybarra and his girl-
friend’s brother, Ricky Garcia, quarreled outside
of Ybarra’s apartment. Garcia knocked Ybarra
down by striking him in the face twice and then
kicked him in the chest while Ybarra lay on the
ground. A witness later testified that, as Garcia left
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the apartment, Ybarra threatened to get even with
Garcia. Ybarra then went to the local police depart-
ment with his brother to file a complaint against
Garcia. When Ybarra was told that a complaint
could not be filed until morning because a judge
was not available, Ybarra became angry and said
that the police would find Garcia in pieces. Conse-
quently, the police agreed to escort Ybarra back to
the apartment to collect his belongings. However,
Yhbarra left two or three minutes ahead of the po-
lice and arrived at the apartment to find that Garcia
had returned as well. Ybarra got out of the truck
and moved towards Garcia, waving a knife as he
approached. Garcia retreated and kicked Ybarra in
the knee. Ybarra then stabbed Garcia.

{3} Garcia was taken to the local hospital where
he underwent surgery to repair the stabbing dam-
age to his abdominal organs. Complications
to the stab wounds developed, and Garcia was
transferred to another hospital where he died on
the operating table several days after the incident.

{4} After the stabbing, the police took Ybarra
to the police station. Although Ybarra was
placed under arrest, he was not advised of his
rights under Miranda v. Arizona, 384 U.S. 436
(1966). The police then transported Ybarra to the
hospital for treatment to his knee which had been
injured in the incident.

{8} Ybarra arrived at the emergency room
in handcuffs with two police officers assisting
him. There he was treated by Nurse Price. Of-
ficer Wright remained with Nurse Price and
Ybarra during the medical treatment and while
Nurse Price asked Ybarra several questions.
Nurse Price first asked Ybarra how he hurt his
knee. He said that Garcia had kicked him. She
then asked, “Are you the one that stabbed him?”
Yhbarra replied, “Yes.” Nurse Price told Ybarra
that Garcia was not doing well, to which Ybarra
responded that Garcia deserved it and that if he’d
had a gun he would have shot him. Nurse Price
asked Ybarra what kind of knife he used to stab
Garcia. Ybarra responded with a description.
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She also asked why he had stabbed Garcia, and
Ybarra said that he had done it because of the
earlier beating and because Garcia had kicked
him in the knee during the stabbing encounter.
Finally, Officer Wright who had been present in
the room with Nurse Price and Ybarra during the
questioning asked Ybarra if he knew where the
knife was. Ybarra replied that he did not know
what happened to it.

{6} At trial Ybarra objected to the introduction
of his statements to Nurse Price and requested
the court to suppress the testimony concerning
such statements as being the result of an imper-
missible custodial interrogation. The state’s re-
sponse was that there was no interrogation. The
state argued that since the police did not insti-
gate or participate in the conversation between
Nurse Price and Ybarra, and since Nurse Price
was not an agent for the police, it was not a cus-
todial interrogation. Thus, the state contended, a
Miranda warning was not required.

{7} After hearing testimony and argument of
counsel, and after researching the issue itself, the
trial court found: (1) There was an interrogation,
and Ybarra was in police custody at the hospital;
(2) There was not a coordinated plan between the
police and Nurse Price to elicit information from
Ybarra for his prosecution; (3) The police had a
duty to inform Ybarra of his Miranda rights; (4)
Nurse Price’s conversation with Ybarra began in
order to aid in the diagnosis and treatment of his
injury, and therefore any statements by Ybarra
regarding his injuries would be admissible; (5)
Yhbarra’s nonresponsive or volunteered statements
also would be admissible; (6) Nurse Price was
faced with the compelling emergency of Garcia’s
treatment which caused her to ask questions about
the kind of knife used in the stabbing, and there-
fore, under the rescue doctrine, Ybarra’s state-
ments regarding this matter would be admissible;
and (7) Officer Wright’s question in the hospital
and Ybarra’s response would be suppressed.

{8} On appeal Ybarra maintains his claim that
the trial court erred in admitting the testimony
regarding his statements to Nurse Price. Ybarra
asserts that these statements were the result of a
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custodial interrogation in violation of the Mi-
randa warning rule. The state admits that the
conversation between Nurse Price and Ybarra was
inadmissible under the rescue doctrine and con-
cedes: “There is not a proper factual predicate to
reach the issue of the rescue doctrine.” See People
v. Riddle, 83 Cal. App. 3d 563, 576, 148 Cal. Rptr.
170, 177 (1978) (failure to give Miranda warn-
ing excused when there exists: (1) an urgent need
and no other course of action promises relief; (2)
the possibility of saving human life by rescuing
a person in danger; and (3) rescue as the primary
purpose and motive of the interrogator), cert. de-
nied, 440 U.S. 937 (1979). On appeal the state
resurrects its original argument, namely, that the
trial court erred in finding an interrogation. The
state contends, however, that the court’s decision
allowing the testimony should be sustained under
the “right for any reason” doctrine. See State v.
Hensel, 106 N.M. 8, 738 P.2d 126 (Ct. App.) (trial
court will be affirmed on appeal if right for any
reason), cert. denied, 105 N.M. 720, 737 P.2d 79,
cert. denied, 484 U.S. 958 (1987).

{9} We affirm the trial court’s finding of inter-
rogation, but reverse the court’s ruling that the
rescue doctrine permitted the admission of Ybar-
ra’s statements to Nurse Price regarding Garcia.
As we find this issue of custodial interrogation
dispositive, we do not reach the other points of
error raised by Ybarra on appeal.

{10} In Miranda v. Arizona, 384 U.S. 436,
444 (1966) the United States Supreme Court held
that the fifth amendment of the Federal Consti-
tution prohibits the use of “statements, whether
exculpatory or inculpatory, stemming from cus-
todial interrogation of the defendant unless [the
prosecution] demonstrates the use of procedural
safeguards effective to secure the privilege against
self-incrimination.” This Miranda protection
“comes into play whenever a person in custody is
subjected to either express questioning or its func-
tional equivalent.” State v. Edwards, 97 N.M.
141, 143-44, 637 P.2d 572, 574-75 (Ct. App.),
cert. denied, 97 N.M. 621, 642 P.2d 607 (1981).
An interrogation, therefore, is the threshold re-
quirement when a defendant alleges a violation of
his Miranda rights. Id. at 144, 637 P.2d at 575.



New Mexico Commemorative Appellate Reports

{11} The United States Supreme Court first
addressed the meaning of “interrogation” in the
case of Rhode Island v. Innis. The Court stated:

The term “interrogation” under Miranda
refers not only to express questioning, but
also to any words or actions on the part of
the police (other than those normally at-
tendant to arrest and custody) that the po-
lice should know are reasonably likely to
elicit an incriminating response from the
suspect. The latter portion of this definition
focuses primarily upon the perceptions of
the suspect, rather than the intent of the
police. This focus reflects the fact that the
Miranda safeguards were designed to
vest a suspect in custody with an added
measure of protection against coercive po-
lice practices, without regard to objective
proof of the underlying intent of the police.
A practice that the police should know is
reasonably likely to evoke an incriminat-
ing response from a suspect thus amounts
to interrogation.

Rhode Island v. Innis, 446 U.S. 291, 301 (1980).

{12} Returning to the issue again in Arizona
v. Mauro, 481 U.S. 520 (1987), the United
States Supreme Court questioned whether the
police actions in question “rose to the level of
interrogation—that is, in the language of Innis,
whether they were the ‘functional equivalent’ of
police interrogation.” Id. at 527. In Mauro the
defendant was allowed to speak with his wife in
the presence of a police officer who recorded the
defendant’s conversation. The Court held that
under both Miranda and Innis the defendant
was not interrogated because there was no evi-
dence that the police instigated or participated in
the defendant’s discussion with his wife, that the
police used the defendant’s wife for the purpose
of eliciting incriminating statements, or that the
defendant felt that he was being coerced to in-
criminate himself in any way. Id. at 527-28. Ad-
ditionally, the Court noted that the police officers
had attempted to dissuade the defendant’s wife
from speaking with her husband and that the de-
fendant had been given advance warning that he
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would be allowed to speak to his wife only with
a police officer present. Id. at 528, 522.

{13} Other courts also have grappled with the
definition of “interrogation.” In United States v.
Webb, 755 F.2d 382 (1985), cert. denied, 479
U.S. 1038 (1987) a jail officer asked the defen-
dant a preliminary question in order to determine
where in the jail population to place the defen-
dant. The defendant responded with a confes-
sion. Relying on Innis, the United States Court
of Appeals for the Fifth Circuit held that the jail
officer’s question was not a question normally
attendant to custody and therefore it fell within
the Innis definition of “interrogation.” Ruling the
defendant’s statements inadmissible, the court
concluded that even if no express questioning
was involved, “the entire episode . . . was reason-
ably likely to elicit an incriminating response,
and [the jail officer] should have known that such
a response was reasonably likely.” Id. at 389. In
People v. Hawkins, 53 111.2d 181,290 N.E.2d 231
(1972) the court held that no interrogation existed
when the defendant confessed to his father in
the presence of the police because the latter nei-
ther induced the defendant’s statement nor used
the father to interrogate the defendant. The New
York Court of Appeals reached a different result
in the case of People v. Jones, 47 N.Y.2d 528,
393 N.E.2d 443, 419 N.Y.S.2d 447 (1979). In
Jones the court found interrogation even though
the police did not actively participate in obtaining
the defendant’s confession. The court stated:

The government, of course, cannot
avoid constitutional restrictions by using
a private individual as its agent, nor can
it claim that only a private act is involved
when government officers, subject to con-
stitutional limitations, have participated
in the act. Under such circumstances the
constitutional restrictions on governmental
activity cannot be said to be inapplicable.

In order to properly assess the signifi-
cance of the police participation in this case
it must be borne in mind that the purpose of
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the Miranda rule—the requirement that the
defendant be advised of his rights before be-
ing questioned—is “to dispel the compulsion
inherent in custodial surroundings.” It is, of
course, intended to regulate police conduct
and here the People note that...the po-
lice did not take an active part in obtaining
the confession. ... But the police were not
merely anonymous observers. They actively
participated in the arrest, one of them clearly
identified himself to the defendant and both
of them escorted the defendant to the place
where he was interrogated while they awaited
the outcome of the questioning. . . . The par-
ticipation by the police was sufficient to cre-
ate the type of custodial atmosphere which
the Miranda rule was intended to alleviate.

Id. at 533-34, 393 N.E.2d at 445-46, 419 N.Y.S.2d
at 450 (citations omitted). The New Mexico Court
of Appeals interpreted “interrogation” in the case
of State v. Gurule, 91 N.M. 332, 573 P.2d 687 (Ct.
App. 1977), cert. denied, 91 N.M. 491, 576 P.2d
297 (1978) wherein the court held that the defen-
dant’s statements were not made as the result of
interrogation by the police. Rather, the court de-
termined that the statements to the police and the
ambulance driver were unsolicited remarks and
that the defendant’s statements to the physician
and to a person to whom the defendant was talking
by telephone were merely overheard by the police.

{14} The Gurule case is distinguishable on its
facts from the case before us. In the present case,
Ybarra was being questioned by Nurse Price
while under the close, direct scrutiny of a police
officer. Although the evidence supports the trial
court’s finding that no collusion existed between
Nurse Price and the police, the same evidence
supports the court’s finding that Officer Wright,
rather than warning Ybarra of his right to remain
silent, sat quietly listening, rather enjoying the
conversation taking place. As in People v. Jones,
the police placed Ybarra under arrest and escorted
him to the hospital emergency room where he
was interrogated by Nurse Price while Officer
Wright awaited the outcome of the questioning.
Moreover, at the end of the exchange between
Nurse Price and Ybarra, Officer Wright actively
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participated in the conversation with Ybarra by
risking an improper question himself. Under these
circumstances, there was custodial interrogation.

On appeal, a trial court’s denial of a mo-
tion to suppress will not be disturbed if sup-
ported by substantial evidence, unless it also
appears that the determination of the court
was erroneously premised. The appropriate
standard for review on appeal is whether the
law was correctly applied to the facts, view-
ing them in a manner most favorable to the
prevailing party; all reasonable inferences
in support of the court’s decision will be in-
dulged in, and all inferences or evidence to
the contrary will be disregarded.

State v. Boeglin, 100 N.M. 127, 132, 666 P.2d
1274, 1279 (Ct. App. 1983) (citations omitted).
See also Arizona v. Mauro, 481 U.S. 520, 528
n. 6 (1987) (“Our decision today does not over-
turn any of the factual findings of the Arizona
Supreme Court. Rather, it rests on a determina-
tion that the facts of this case do not present a
sufficient likelihood of incrimination to satisfy
the legal standard articulated in Miranda v. Ari-
zona and in Rhode Island v. Innis. ©).

{15} While we are mindful that not all statements
“obtained by the police after a person has been
taken into custody are to be considered the product
of interrogation,” Innis, 446 U.S. at 299, based on
the trial court’s findings in this case, we conclude
that the compulsion present in the emergency room
atmosphere rose above that inherent in custody it-
self. Although the police did not create that compul-
sion, they took advantage of it by subjecting Ybarra
to circumstances which they knew or should have
known were reasonably likely to elicit incriminat-
ing responses. Therefore, with the standard of re-
view enunciated above in mind, we affirm the trial
court’s ruling of interrogation as to the statements
between Nurse Price and Ybarra regarding Garcia.
We hold, however, that the court misapplied the
law; the rescue doctrine is inapplicable, and the
statements at issue should have been suppressed.

{16} Finally, the state argues that if the trial court
erred, it was harmless. We must disagree. Clearly,
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the erroneous admission of Ybarra’s statements to
Nurse Price reflecting Ybarra’s deliberate intention
could not be harmless in a first degree murder trial.
The state conceded as much during the motion hear-
ing on this issue. The state admitted that, other than
Nurse Price’s testimony, it did not have the evidence
available to try Ybarra for first degree murder. This
is not a case where the total evidence was so over-
whelming that the statements in question contributed
nothing towards the conviction. Cf. State v. Finnell,
101 N.M. 732, 688 P.2d 769 (court found error in
admission of defendant’s statement harmless beyond
a reasonable doubt in view of other evidence of de-
fendant’s guilt), cert. denied, 469 U.S. 918 (1984).
‘We find the trial court’s error was not harmless, and
Ybarra’s conviction is reversed on this issue.

{17} This case is remanded to the trial court to
proceed in a manner consistent with this opinion.
Upon remand we further instruct the trial court to
review the videotape of Ybarra’s interrogation in
order to determine whether his statements to the
police were voluntary.

{18} IT IS SO ORDERED.
KENNETH B. WILSON,
Justice

WE CONCUR:

DAN SOSA, JR.,
Chief Justice
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JOSEPH F. BACA,
Justice, dissenting
DISSENT

BACA,
Justice (Dissenting).

{19} I would affirm the district court and admit
the testimony regarding Ybarra’s statements to

Nurse Price. I believe the statements neither re-
sulted from police interrogation nor its functional
equivalent, and accordingly, Ybarra’s statements
were not elicited in violation of Miranda. “Co-
ercive police activity is a necessary predicate to
the finding that a confession is not ‘voluntary’
within the meaning of the Due Process Clause
of the Fourteenth Amendment.” Colorado v.
Connelly, 479 U.S. 157, 167 (1986). The pur-
pose of the Miranda warnings is to “prevent[]
governmental officials from using the coercive
nature of confinement to extract confessions that
would not be given in an unrestrained environ-
ment.” Arizona v. Mauro, 481 U.S. 520, 529-30
(1987). The police did not exercise their poten-
tially coercive power to obtain a confession, and
I do not believe that constitutional protections
would be perverted by the district court’s admis-
sion of Ybarra’s statements.

{20} Miranda warnings are required when the
person in custody is subjected to an interrogation.
Interrogation is defined as “questioning initiated
by law enforcement officers after the person has
been taken into custody.” Miranda v. Arizona,
384 U.S. 436, 444 (1966) (emphasis added). This
meaning has been expanded to “refer[] not only
to express questioning, but also to any words or
actions on the part of the police . . . that the po-
lice should know are reasonably likely to elicit
an incriminating response from the suspect.”
Rhode Island v. Innis, 446 U.S. 291, 303 (1987)
(emphasis added). Accord State v. Edwards,
97 N.M. 141, 143-44, 637 P.2d 572, 574-75 (Ct.
App.), cert. denied, 97 N.M. 621, 642 P.2d 607
(1981) (custodial interrogation occurs when the
person in custody is exposed to either express
questioning or its functional equivalent).

{21} In the instant case, although uncontro-
verted that Ybarra was in police custody, the
officer did not expressly interrogate Ybarra.! A
nurse acting as a private individual questioned
Ybarra. Protections against self-incrimination do

! After Ybarra had made his incriminating statement to the
nurse, Officer Wright did ask Ybarra one question regarding
the whereabouts of the knife. The district court, however,
properly excluded that conversation; this analysis applies to
the activity leading up to that improper question.
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not apply to “confessions elicited by private indi-
viduals.” People v. Miller, 137 A.D.2d 626, 628,
524 N.Y.S.2d 727, 729 (1988). Accordingly, in
Miller the court admitted statements elicited by
the suspect’s mother in the presence of the police
because the mother was not acting as a police
agent. In the instant case, the district court found:
“There was no plan between officer Wright or
any other Artesia police officer and the nurse to
elicit information to assist them in a prosecu-
tion.” Nurse Price was neither an agent of the
police, nor, as discussed below, was she used as a
police instrumentality intended to subject Ybarra
to an express interrogation.

{22} Because there was no express questioning
of Ybarra, the next line of inquiry is whether the
circumstances of the exchange between the nurse
and Ybarra constituted the functional equivalent
of express questioning. In other words, did Offi-
cer Wright’s actions rise to the level of interroga-
tion. To resolve this question we should consider
both the intent of the officers and the existence of
compulsion from the perspective of Ybarra. See
Mauro, 481 U.S. at 520.

{23} InMauro, the Court examined the intent of
the police and found that although the police were
present during the suspect’s conversation with his
wife at the police station there was no interroga-
tion. In reaching that conclusion, the Court noted
that the officers had not acted with the intent to
elicit incriminating statements, and they had not
participated in or instigated the suspect’s conver-
sation with his wife. Id. at 528. In the instant case,
Officer Wright brought Ybarra to the emergency
room for treatment and not to elicit incriminating
statements. security concerns required the offi-
cer’s presence in the treatment room. Until the end
of the exchange between the nurse and Ybarra,
Officer Wright remained silent. Nothing suggests
that Officer Wright encouraged or colluded with
the nurse. In other words, Officer Wright did not
instigate or participate in the challenged conversa-
tion between the nurse and Ybarra. Furthermore,
although Officer Wright may have known that
the possibility of incrimination may have existed,
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“officers do not interrogate a suspect by hoping
that he will incriminate himself.” Id. at 529. Ab-
sent any active police participation, or any plan to
compel Ybarra to make such incriminating state-
ments, Officer Wright’s conduct, under the first
prong of the test, did not constitute express ques-
tioning or its functional equivalent.

{24} The next consideration is Ybarra’s percep-
tion of the official compulsion flowing from the
atmosphere in the emergency room. The majority
found that the coupling of Ybarra’s custody with
the nurse’s questions created an environment that
was inherently coercive. I disagree. The officer’s
presence served a legitimate security function
and did not produce official compulsion above
the level inherent in the custody itself. Ybarra’s
being in custody, while itself producing some
anxiety, could not turn the nurse’s discussion with
him into an interrogation. The nurse could not ex-
ert official pressure such that her questions would
constitute at, interrogation. Cf. Mauro (no offi-
cial compulsion was found where the incriminat-
ing conversation was recorded at a police station
with the police officers present).

{25} The majority objects to the officer’s con-
duct because he took advantage of the situation.
However, so long as Officer Wright’s conduct
complied with constitutional requirements, tak-
ing advantage of an investigative lead does not
violate Miranda. Whether such action was fair
in any sense other than its constitutionality is ir-
relevant to the issue before us.

{26} Accordingly, I would affirm the district
court’s decision to admit the testimony. The de-
cision, however, should be sustained under the
“right for any reason” doctrine. See State v.
Hensel, 106 N.M. &, 738 P.2d 126 (Ct. App.)
(trial court will be affirmed on appeal if right for
any reason), cert. denied, 105 N.M. 720, 737
P.2d 79, cert. denied, 484 U.S. 958 (1987). The
“rescue doctrine” does not apply to these facts.

JOSEPH F. BACA,
Justice dissenting






