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14-5028. Evidence of other wrongs or offenses.!

You may consider whether the defendant committed® [ 3]

[ *] other than the crime charged in this case for the purpose of determining?

[the identity of the person who committed the crime charged in this case];
[a motive for the commission of the crime charged];
[the existence of the intent which is a necessary element of the crime charged];

[the existence of opportunity to commit the crime charged];

[the existence of the defendant's knowledge of 3;

[the preparation or plan to *;

[the absence of mistake or accident in 3] and for that purpose only.
USE NOTES

1. Upon request, this instruction shall be given at the time the evidence of the other

crime is admitted as well as at the time the final instructions are given to the jury.
2. Use only applicable bracketed paragraphs. If more than one alternative is

applicable, insert appropriate punctuation and conjunction.

3. Identify the crimes.
4. Identify the "wrong" or "acts."
5. Identify the facts relied on for the use of this provision.

[As amended by Supreme Court Order No. 18-8300-012, effective for all cases pending or filed
on or after December 31, 2018.]
Committee commentary. — The form of this instruction was derived from California Jury

Instructions Criminal, 2.50. Its use, upon request, is required by Rule 11-105 NMRA. See also 1
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[Wharten—Criminal Evidenee] Charles E. Torcia, Wharton’s Criminal Evidence § 264 (13th ed.

1972).
Under the general rule, evidence of collateral offenses committed by the defendant, even if similar
in character to the crime charged, is not admissible to prove that [he] the defendant committed the

crime charged. See[-e-g:], e.g., State v. Velardel[;], 1960-NMSC-077, 67 N.M. 224, 354 P.2d 522

[H960)]. See generally 1 [WhartenCriminal-Evidenee] Torcia, supra, § 240 [(Bth-ed—1972)].

The general rule is subject to exceptions. See Rule [H-4048] 11-404(B) NMRA. See generally 1
[Wharten,Criminal Evidenee] Torcia, supra, §§ 241-259 [(3thed—1972)]. As stated by the New
Mexico Supreme Court, [“fhe] “The courts are not divided upon these abstract rules, but are in

hopeless confusion in their application to particular facts.[*]” State v. Lord[;], 1938-NMSC-059, 9

35,42 N.M. 638, 652, 84 P.2d 80 [1938)].
Some significant cases involving the collateral offenses rule include: proof of knowledge - State

v. Lindsey[;],1969-NMCA-121, 99 24-26, 81 N.M. 173, [178] 464 P.2d 903[,908(Ct App-1969);

eert—denied], cert. denied, 81 N.M. 140, 464 P.2d 559, [eert—dented] cert. denied, 398 U.S. 904[;

90-S.Ct 1692 26 L Ed-2d-62] (1970)[~and]; State v. Sero[;]. 1970-NMCA-102, 82 N.M. 17, 474

P.2d 503[«ctApp—197D)]; proof of scheme, plan, or design - State v. Mason|[;], 1968-NMCA-

072, 79 N.M. 663, 448 P.2d 175[4CtApp-)], cert. denied[;], 79 N.M. 688, 448 P.2d 489 (1968);

proof of intent - State v. Roy, 1936-NMSC-048, 9 30-31, 40 N.M. 397, [406;] 60 P.2d 646, [0

AR 936)and]; State v. Marquez[;], 1974-NMCA-129, 87 N.M. 57, 529 P.2d 283 [¢ct

App-)s-cert—denied], cert. denied, 87 N.M. 47, 529 P.2d 273 (1974).

The Marquez case, specifically interpreting Rule [H-404B—NMRA] 11-404(B), should be
analyzed with caution. The relevant part of the decision did not receive a majority vote of the

panel. Furthermore, the decision does not discuss the limitations on the use of collateral offenses
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to prove intent. See generally 1 [Wharten,—Criminal-Evidenee] Torcia, supra, § 245 [(B3th-ed:

1972}]. See also [Statev-] Mason, [sapra] 1968-NMCA-072.

Rule [H-404B-NMRA | 11-404(B) also allows evidence of other [*]“wrongs["]” or [*]‘acts[*]” of
the defendant to be admitted. This probably does not expand the common-law decisions admitting
evidence of collateral offenses, although the commentaries to the Rules of Evidence do not fully
explain the use of [*]“wrongs[*]” and [“]*“acts.[*]” See 56 F.R.D. 183, 221 (1973). Rule [H-464B
NMRA] 11-404(B), unlike Rule 11-609 NMRA[;5] (impeachment by proof of other crimes), does
not require conviction of the collateral offense. Evidence of wrongs and acts may include an
offense not even punishable as a serious crime. [Cf—eommentary-to] Cf. UJI 14-230 comm. cmt.
(involuntary manslaughter by an act not amounting to a felony).

[As amended by Supreme Court Order No. S-1-RCR-2025-00126.]
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