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PROPOSED REVISIONS TO THE RULES OF CIVIL PROCEDURE FOR THE 
DISTRICT COURTS, THE RULES OF CIVIL PROCEDURE FOR THE MAGISTRATE 

COURTS, THE RULES OF CIVIL PROCEDURE FOR THE METROPOLITAN 
COURTS, AND THE CIVIL FORMS 

 
PROPOSAL 2024-005 

 
March 13, 2024 

 
The Rules of Civil Procedure for State Courts Committee has recommended amendments 

to Rules 1-065.1, 1-065.2, 2-801, 2-802, 3-801, and 3-802 NMRA, amendments to Forms 4-805 
and 4-805A NMRA, and the adoption of new Forms 4-803A, 4-806A, 4-807A, 4-808B, 4-808C, 
4-809A, 4-810B, and 4-812A NMRA for the Supreme Court’s consideration.  

 
 If you would like to comment on the proposed amendments set forth below before the 
Court takes final action, you may do so by either submitting a comment electronically through the 
Supreme Court’s website at http://supremecourt.nmcourts.gov/open-for-comment.aspx or sending 
your written comments by mail, email, or fax to: 
 
Elizabeth A. Garcia, Chief Clerk of Court 
New Mexico Supreme Court 
P.O. Box 848 
Santa Fe, New Mexico 87504-0848 
rules.supremecourt@nmcourts.gov 
505-827-4837 (fax) 
 
Your comments must be received by the Clerk on or before April 12, 2024, to be considered 
by the Court. Please note that any submitted comments may be posted on the Supreme Court’s 
website for public viewing. 
__________________________________ 
 
1-065.1. Writs of execution. 

A. Issuance of writs of execution. Unless the judgment has been stayed, the clerk of 
the court shall issue a writ of execution for seizure of property to satisfy a judgment on an 
underlying dispute: 

(1) if the judgment debtor is not a natural person, at any time after the filing of 
the judgment; or 

(2) if the judgment debtor is a natural person: 
(a) upon filing of either a certificate by an attorney for the judgment 

creditor or an affidavit by the judgment creditor stating that: 
(i) the judgment creditor served the judgment debtor with a 

notice of right to claim exemptions as required by this rule; and 
(ii) the judgment debtor has not filed a claim of exemption for 

the property to be seized and sold as provided by this rule; 
(b) upon entry of an order finding that the property to be seized and sold 

is not exempt from execution; or 

http://supremecourt.nmcourts.gov/open-for-comment.aspx
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(c) upon filing of a waiver of the right to claim a statutory exemption 
from execution. The judgment debtor's written waiver shall specifically describe the property that 
may be seized and sold to satisfy the debt. 

B. Service of notice of right to claim exemptions from execution. If the judgment 
debtor is a natural person, [unless a shorter time is ordered by the court,] not later than ten (10) 
days prior to the date of seizure of property to be sold under a writ of execution, the judgment 
creditor shall serve upon each judgment debtor a notice of right to claim exemptions and a claim 
of exemption form in the following manner: 

(1) if the judgment debtor has entered an appearance in the proceeding, service 
shall be made and proof of service filed with the court in the manner provided by Rule 1-
005 NMRA; 

(2) if the judgment debtor has not entered an appearance in the proceeding, 
service shall be made and return of service filed in the same manner as provided by Rule 1-004 for 
service of the summons and complaint; or 

(3) if service cannot be made on the judgment debtor pursuant to Subparagraph 
(1) or (2) of this Paragraph, service shall be made on the judgment debtor in a manner reasonably 
calculated to ensure actual notice of the right to claim exemptions. 

C. Claim of exemptions from execution. Within ten (10) days after service of a 
notice of right to claim exemptions, a judgment debtor who is a natural person may claim a 
statutory exemption by filing a claim of exemption form with the court. 

D. Service of claim of exemption. At the time of filing of the claim of exemption, the 
judgment debtor shall serve a copy of the claim of exemption on the judgment creditor pursuant 
to Rule 1-005. 

E. Failure to file claim of exemption. If the judgment debtor fails to file a claim of 
exemption within ten (10) days after service of the notice of the right to claim exemptions, the 
judgment debtor shall be deemed to have waived the right to claim an exemption. Notwithstanding 
the foregoing, for cases on or after July 1, 2023, it shall not be necessary for a judgment debtor to 
assert an exemption to the first two thousand four hundred dollars ($2,400.00) held in a [depository 
or investment] account.  Nor shall any failure to assert a claim of exemption constitute waiver of 
any protections for Unemployment Compensation pursuant to Section 51-1-37 NMSA 1978. 

F. Dispute of claimed exemption. Within ten (10) days after service of a claim of 
exemption on the judgment creditor pursuant to Paragraph D of this rule, the judgment creditor 
may dispute any claimed exemption and request a hearing. If the judgment creditor does not 
dispute a claimed exemption, the property shall be exempt and the judgment creditor may proceed 
against any other property as provided in Paragraph A of this rule. If the judgment creditor files a 
notice of dispute and request for hearing, the judgment creditor shall at the time of filing of the 
notice serve a copy on the judgment debtor.  

G. Notice of hearing on dispute. If the judgment creditor files a notice of dispute and 
request for hearing, the court shall promptly give notice of the date and time of the hearing to the 
parties. 

H. Hearing on disputed claim of exemptions. Within ten (10) days after the filing of 
a notice of dispute and request for hearing, the court shall hold a hearing on the disputed claim. At 
the hearing the court may determine the merits of the dispute or may postpone decision pending 
such discovery as may be required to determine the status of the property. 

I. Issuance and executions of writ. A writ of execution issued pursuant to Paragraph 
A of this rule shall be served by the sheriff within sixty (60) days from the date issued. If an 
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execution is not served within that time, upon request of the judgment creditor, a second or 
subsequent writ shall be issued by the clerk. A writ of execution issued pursuant to this rule may 
be served in the manner provided by law. 

J. Sheriff's sale. A sale shall be conducted in the manner provided by law. 
K. Form of writs, notices and claim of exemptions. Applications for writs of 

execution, writs of execution, answers, notices of right to claim exemptions, claims of exemptions, 
notices of dispute of claimed exemptions and request for hearing, and judgments shall be 
substantially in the form approved by the Supreme Court. 
[Withdrawn and new rule adopted, effective January 1, 1996; as amended by Supreme Court Order 
No. ____________, effective for all cases pending or filed on or after __________.] 

 
Committee commentary. — Applications for writs of garnishment or execution are timely 

if filed “within seven years after the rendition or revival of the judgment” in the case. NMSA 1978, 
Section 39-1-20 (1971). But no writ of garnishment or execution may issue “after fourteen years 
from the date of the original judgment upon which it is founded.” NMSA 1978, Section 37-1-2 
(2021). 
[Adopted by Supreme Court Order No. _________, effective for all cases pending or filed or after 
__________.] 
 
1-065.2. Garnishment.  

A. Garnishment procedure. After the filing of the judgment on the underlying 
dispute and upon application of the judgment creditor, the clerk of the court shall issue a writ of 
garnishment. 

B.  Service of writ of garnishment. A writ of garnishment issued pursuant to this rule 
shall be served by the judgment creditor on the garnishee wherever the garnishee may be found in 
the State of New Mexico. The writ shall be served and return of service filed in the same manner 
as provided by Rule 1-004 NMRA for service of the summons and complaint. At the same time as 
the writ of garnishment is served on the garnishee, a copy of the writ of garnishment shall be 
transmitted to the judgment debtor’s last known address, or, if counsel remains of record in the 
proceeding, to the last known address of the judgment debtor’s counsel.  A separate certificate of 
service shall be filed by the judgment creditor indicating transmission of the writ on the judgment 
debtor. 

C.  Service of additional forms on garnishee. In addition to the writ, the following 
forms shall be served by the judgment creditor on the garnishee: 

(1) a copy of the application for writ of garnishment and the writ of 
garnishment; and 

(2) unless the garnishment is for wages, a copy of the notice of right to claim 
exemptions and a copy of the claim of exemption form; and 

(3) a copy of the answer by garnishee form approved by the New Mexico 
Supreme Court. 

D. Answer by garnishee. The garnishee shall answer the writ of garnishment within 
twenty (20) days of service as required by Section 35-12-4 NMSA 1978. 

E. Appearance by garnishee. A garnishee may appear in person in any garnishment 
proceeding. If the garnishee is a partnership, the garnishee may appear by one of its general 
partners. If the garnishee is a corporation an officer, director or general manager of the corporation 
may answer the writ; however, any other appearance shall be through an attorney representing the 
garnishee corporation. The court shall award reasonable attorney fees and costs to the garnishee. 
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F. Service on judgment debtor by garnishee. On or before the fourth business day 
following service of the writ of garnishment, the garnishee shall mail or otherwise deliver to each 
named judgment debtor or to the judgment debtor's attorney of record a copy of the forms served 
on the garnishee by the judgment creditor pursuant to Paragraph C of this rule. 

G. Exemption from garnishment. A judgment debtor who is a natural person: 
(1) shall receive an exemption from garnishment of wages to the extent 

provided by law; and 
(2) may claim a statutory exemption from garnishment other than wages by 

filing with the court a claim of exemption within ten (10) days after service by the garnishee of 
notice of the right to claim exemptions. 

H. Service of the claim of exemption. The judgment debtor shall serve a copy of the 
completed and signed claim of exemption form upon the judgment creditor and the garnishee in 
the manner provided by Rule 1-005 NMRA. 

I. Failure to file claim of exemption other than wages. If the judgment debtor fails 
to file a claim of exemption within ten (10) days after service of the notice of the right to claim 
exemptions, the judgment debtor shall be deemed to have waived the right to claim a statutory 
exemption other than wages. Notwithstanding the foregoing, for cases filed on or after July 1, 
2023, it shall not be necessary for a judgment debtor to assert an exemption to the first two 
thousand four hundred dollars ($2,400.00) held in a depository or investment account.  Nor shall 
any failure to assert a claim of exemption constitute waiver of any protections for Unemployment 
Compensation pursuant to Section 51-1-37 NMSA 1978. 

J. Notice of dispute. Within ten (10) days after service on the judgment creditor of a 
claim of exemption, the judgment creditor may dispute any claimed exemption by filing a notice 
of dispute and request for hearing with the court. If the judgment creditor fails to file the notice of 
dispute and request for hearing within the time permitted, the judgment debtor's claim of 
exemption is granted. If the judgment creditor files a notice of dispute, the judgment creditor shall 
at the time of filing of the notice serve a copy of the notice of dispute and request for hearing on 
the judgment debtor. 

K. Notice of hearing on dispute. If the judgment creditor files a notice of dispute and 
request for hearing, the court shall promptly give notice of the date and time of the hearing to the 
judgment creditor, garnishee and the judgment debtor. The judgment creditor shall serve a copy of 
the notice of dispute and request for hearing on the judgment debtor and the garnishee. 

L. Hearing. A hearing on the claim of exemption shall be held within ten (10) days 
after the filing of a notice of dispute and request for hearing. At the hearing, the court must 
determine the merits of the dispute unless the court postpones decision pending such discovery as 
may be required to determine the status of the property. 

M. Judgment on writ of garnishment. If a notice of dispute and request for hearing 
is filed pursuant to this rule, judgment on the writ of garnishment shall not enter until a hearing 
has been held on the dispute. If the court finds that the property is not exempt from garnishment, 
the court shall enter a judgment on the writ of garnishment requiring the garnishee to turn over to 
the judgment creditor the property or amount of money set forth in the judgment. 

N. Form of writs, notices and claim of exemptions. Applications for writs of 
garnishment, writs, answers, notices of right to claim exemptions, claims of exemptions, notices 
of dispute of claimed exemptions and request for hearing, and judgments shall be substantially in 
the form approved by the Supreme Court. 
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[Approved, effective January 1, 1996; as amended, effective February 15, 1999; as amended by 
Supreme Court Order No. ______________, effective for all cases pending or filed on or after 
___________.] 

Committee commentary. — Applications for writs of garnishment or execution are timely 
if filed “within seven years after the rendition or revival of the judgment” in the case. NMSA 1978, 
Section 39-1-20 (1971). But no writ of garnishment or execution may issue “after fourteen years 
from the date of the original judgment upon which it is founded.” NMSA 1978, Section 37-1-2 
(2021). 
[Adopted by Supreme Court Order No. _________, effective for all cases pending or filed on or 
after ____________.] 
 
2-801. Writs of execution. 

A. Issuance of writs of execution. Unless the judgment has been stayed, the clerk of 
the court shall issue a writ of execution for seizure of property to satisfy a judgment on an 
underlying dispute: 

(1) if the judgment debtor is not a natural person, at any time after the filing of 
the judgment; 

(2) if the judgment debtor is a natural person: 
(a) upon filing of either a certificate by an attorney for the judgment 

creditor or an affidavit by the judgment creditor stating that: 
(i) the judgment creditor served the judgment debtor with a 

notice of right to claim exemptions as required by this rule; and 
(ii) the judgment debtor has not filed a claim of exemption for 

the property to be seized and sold as provided by this rule; 
(b) upon entry of an order finding that the property to be seized and sold 

is not exempt from execution; or 
(c) upon filing of a waiver of the right to claim a statutory exemption 

from execution. The judgment debtor's written waiver shall specifically describe the property 
which may be seized and sold to satisfy the debt. 

B.  Service of notice of right to claim exemptions from execution. If the judgment 
debtor is a natural person, [unless a shorter time is ordered by the court,] not later than ten (10) 
days prior to the date of seizure of property to be sold under a writ of execution, the judgment 
creditor shall serve upon each judgment debtor a notice of right to claim exemptions and a claim 
of exemption form in the following manner: 

(1) if the judgment debtor has entered an appearance in the proceeding, service 
shall be made and proof of service filed with the court in the manner provided by Rule 2-203; 

(2) if the judgment debtor has not entered an appearance in the proceeding, 
service shall be made and return of service filed in the same manner as provided by Rule 2-202 for 
service of the summons and complaint; or 

(3) if service cannot be made on the judgment debtor pursuant to Subparagraph 
(1) or (2) of this Paragraph, service shall be made on the judgment debtor in a manner reasonably 
calculated to ensure actual notice of the right to claim exemptions. 

C. Claim of exemptions from execution. Within ten (10) days after service of a 
notice of right to claim exemptions, a judgment debtor who is a natural person may claim a 
statutory exemption by filing a claim of exemption form with the court. 

D. Service of claim of exemption. At the time of filing of the claim of exemption, the 
judgment debtor shall serve a copy of the claim of exemption on the judgment creditor. 
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E. Failure to file claim of exemption. If the judgment debtor fails to file a claim of 
exemption within ten (10) days after service of the notice of the right to claim exemptions, the 
judgment debtor shall be deemed to have waived the right to claim an exemption.  Notwithstanding 
the foregoing, for cases filed on or after July 1, 2023, it shall not be necessary for a judgment 
debtor to assert an exemption to the first two thousand four hundred dollars ($2,400.00) held in a 
[depository or investment] account.  Nor shall any failure to assert a claim of exemption constitute 
waiver of any protections for Unemployment Compensation pursuant to Section 51-1-37 NMSA 
1978. 

F. Dispute of claimed exemption. Within ten (10) days after service of a claim of 
exemption on the judgment creditor pursuant to Paragraph D of this rule, the judgment creditor 
may dispute any claimed exemption and request a hearing. If the judgment creditor does not 
dispute a claimed exemption, the property shall be exempt and the judgment creditor may proceed 
against any other property as provided in Paragraph A of this rule. If the judgment creditor files a 
notice of dispute and request for hearing, the judgment creditor shall at the time of filing of the 
notice serve a copy on the judgment debtor. 

G. Notice of hearing on dispute. If the judgment creditor files a notice of dispute and 
request for hearing, the court shall promptly give notice of the date and time of the hearing to the 
parties. 

H. Hearing on disputed claim of exemptions. Within ten (10) days after the filing of 
a notice of dispute and request for hearing, the court shall hold a hearing on the disputed claim. At 
the hearing the court may determine the merits of the dispute or may postpone decision pending 
such discovery as may be required to determine the status of the property. 

I. Issuance and executions of writ. A writ of execution issued pursuant to Paragraph 
A of this rule shall be served by the sheriff within sixty (60) days from the date issued. If an 
execution is not served within that time, upon request of the judgment creditor, a second or 
subsequent writ shall be issued by the clerk. A writ of execution issued pursuant to this rule may 
be served in the manner provided by law. 

J. Sheriff's sale. A sale shall be conducted in the manner provided by law. 
K. Form of writs, notices and claim of exemptions. Applications for writs of 

execution, writs of execution, answers, notices of right to claim exemptions, claims of exemptions, 
notices of dispute of claimed exemptions and request for hearing, and judgments shall be 
substantially in the form approved by the Supreme Court. 
[Withdrawn and new rule adopted, effective January 1, 1996; as amended by Supreme Court Order 
No. __________, effective for all cases pending or filed on or after ____________.] 

Committee commentary. — Applications for writs of garnishment or execution are timely 
if filed “within seven years after the rendition or revival of the judgment” in the case. NMSA 1978, 
Section 39-1-20 (1971). But no writ of garnishment or execution may issue “after fourteen years 
from the date of the original judgment upon which it is founded.” NMSA 1978, Section 37-1-2 
(2021). 
[Adopted by Supreme Court Order No. __________, effective for all cases pending or filed on or 
after _________.] 
 
2-802. Garnishment. 

A. Garnishment procedure. After the filing of the judgment on the underlying 
dispute and upon application of the judgment creditor, including an affidavit from the judgment 
creditor that the judgment creditor has made reasonable investigation and has no knowledge that 
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the judgment debtor owns property within the state subject to execution, the clerk of the court shall 
issue a writ of garnishment. 

B. Service of writ of garnishment. Within thirty (30) days of its issuance, a writ of 
garnishment issued pursuant to this rule shall be served by the judgment creditor on the garnishee 
wherever the garnishee may be found in the State of New Mexico. The writ shall be served and 
return of service filed in the same manner as provided by Rule 2-202 NMRA for service of the 
summons and complaint. At the same time as the writ of garnishment is served on the garnishee, 
a copy of the writ of garnishment shall be transmitted to the judgment debtor's last known address, 
or, if counsel remains of record in the proceeding, to the last known address of the judgment 
debtor’s counsel.  A separate transmission of the writ on the judgment debtor. 

C. Service of additional forms on garnishee. In addition to the writ, the following 
forms shall be served by the judgment creditor on the garnishee: 

(1) a copy of the application for writ of garnishment and the writ of 
garnishment; and 

(2) unless the garnishment is for wages, a copy of the notice of right to claim 
exemptions and a copy of the claim of exemption form. 

D. Answer by garnishee. The garnishee shall answer the writ of garnishment within 
twenty (20) days of service as required by Section 35-12-4 NMSA 1978. 

E. Appearance by garnishee. A garnishee may appear in person in any garnishment 
proceeding. If the garnishee is a partnership, the garnishee may appear by one of its general 
partners. If the garnishee is a corporation, an officer, director or general manager of the corporation 
may answer the writ; however, any other appearance shall be through an attorney representing the 
garnishee corporation. The court shall award reasonable attorney fees and costs to the garnishee. 

F. Service on judgment debtor by garnishee. On or before the fourth business day 
following service of the writ of garnishment, the garnishee shall mail or otherwise deliver to each 
named judgment debtor or to the judgment debtor's attorney of record a copy of the forms served 
on the garnishee by the judgment creditor pursuant to Paragraph C of this rule. 

G. Exemption from garnishment. A judgment debtor who is a natural person: 
(1) shall receive an exemption from garnishment of wages to the extent 

provided by law; and 
(2) may claim a statutory exemption from garnishment other than wages by 

filing with the court a claim of exemption within ten (10) days after service by the garnishee of 
notice of the right to claim exemptions. 

H. Service of the claim of exemption. The judgment debtor shall serve a copy of the 
completed and signed claim of exemption form upon the judgment creditor and the garnishee in 
the manner provided by Rule 2-203 NMRA. 

I. Failure to file claim of exemption other than wages. If the judgment debtor fails 
to file a claim of exemption within ten (10) days after service of the notice of the right to claim 
exemptions, the judgment debtor shall be deemed to have waived the right to claim a statutory 
exemption other than wages. Notwithstanding the foregoing, for cases filed on or after July 1, 
2023, it shall not be necessary for a judgment debtor to assert an exemption to the first two 
thousand four hundred dollars ($2,400.00) held in a [depository or investment] account.  Nor shall 
any failure to assert a claim of exemption constitute waiver of any protections for Unemployment 
Compensation pursuant to Section 51-1-37 NMSA 1978.  

J.  Notice of dispute. Within ten (10) days after service on the judgment creditor of a 
claim of exemption, the judgment creditor may dispute any claimed exemption by filing a notice 
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of dispute and request for hearing with the court. If the judgment creditor fails to file the notice of 
dispute and request for hearing within the time permitted, the judgment debtor's claim of 
exemption is granted. If the judgment creditor files a notice of dispute, the judgment creditor shall 
at the time of filing of the notice serve a copy of the notice of dispute and request for hearing on 
the judgment debtor. 

K. Notice of hearing on dispute. If the judgment creditor files a notice of dispute and 
request for hearing, the court shall promptly give notice of the date and time of the hearing to the 
judgment creditor, garnishee and the judgment debtor. The judgment creditor shall serve a copy of 
the notice of dispute and request for hearing on the judgment debtor and the garnishee. 

L. Hearing. A hearing on the claim of exemption shall be held within ten (10) days 
after the filing of a notice of dispute and request for hearing. At the hearing, the court must 
determine the merits of the dispute unless the court postpones decision pending such discovery as 
may be required to determine the status of the property. 

M. Judgment on writ of garnishment. If a notice of dispute and request for hearing 
is filed pursuant to this rule, judgment on the writ of garnishment shall not enter until a hearing 
has been held on the dispute. If the court finds that the property is not exempt from garnishment, 
the court shall enter a judgment on the writ of garnishment requiring the garnishee to turn over to 
the judgment creditor the property or amount of money set forth in the judgment. Interest shall 
continue to accrue on the judgment until the date the judgment is satisfied. 

N. Form of writs, notices and claim of exemptions. Applications for writs of 
garnishment, writs, answers, notices of right to claim exemptions, claims of exemptions, notices 
of dispute of claimed exemptions and request for hearing, and judgments shall be substantially in 
the form approved by the Supreme Court. 
[As adopted, effective January 1, 1996; as amended by Supreme Court Order No. 08-8300-046, 
effective December 31, 2008; as amended by Supreme Court Order No. 14-8300-019, effective 
for all cases pending or filed on or after December 31, 2014; as amended by Supreme Court Order 
No. _________, effective for all cases pending or filed on or after ____________.] 

Committee commentary. — Applications for writs of garnishment or execution are timely 
if filed “within seven years after the rendition or revival of the judgment” in the case. NMSA 1978, 
Section 39-1-20 (1971). But no writ of garnishment or execution may issue “after fourteen years 
from the date of the original judgment upon which it is founded.” NMSA 1978, Section 37-1-2 
(2021). 
[Adopted by Supreme Court Order No. _______, effective for all cases pending or filed on or after 
___________.] 
 
3-801. Writs of execution. 

A. Issuance of writs of execution. Unless the judgment has been stayed, the clerk of 
the court shall issue a writ of execution for seizure of property to satisfy a judgment on an 
underlying dispute: 

(1) if the judgment debtor is not a natural person, at any time after the filing of 
the judgment; 

(2) if the judgment debtor is a natural person: 
(a) upon filing of either a certificate by an attorney for the judgment 

creditor or an affidavit by the judgment creditor stating that: 
(i) the judgment creditor served the judgment debtor with a 

notice of right to claim exemptions as required by this rule; and 
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(ii) the judgment debtor has not filed a claim of exemption for 
the property to be seized and sold as provided by this rule; 

(b) upon entry of an order finding that the property to be seized and sold 
is not exempt from execution; or 

(c) upon filing of a waiver of the right to claim a statutory exemption 
from execution. The judgment debtor's written waiver shall specifically describe the property 
which may be seized and sold to satisfy the debt. 

B. Service of notice of right to claim exemptions from execution. If the judgment 
debtor is a natural person, [unless a shorter time is ordered by the court,] not later than ten (10) 
days prior to the date of seizure of property to be sold under a writ of execution, the judgment 
creditor shall serve upon each judgment debtor a notice of right to claim exemptions and a claim 
of exemption form in the following manner: 

(1) if the judgment debtor has entered an appearance in the proceeding, service 
shall be made and proof of service filed with the court in the manner provided by Rule 3-203; 

(2) if the judgment debtor has not entered an appearance in the proceeding, 
service shall be made and return of service filed in the same manner as provided by Rule 3-202 for 
service of the summons and complaint; or 

(3) if service cannot be made on the judgment debtor pursuant to Subparagraph 
(1) or (2) of this Paragraph, service shall be made on the judgment debtor in a manner reasonably 
calculated to ensure actual notice of the right to claim exemptions. 

C. Claim of exemptions from execution. Within ten (10) days after service of a 
notice of right to claim exemptions, a judgment debtor who is a natural person may claim a 
statutory exemption by filing a claim of exemption form with the court. 

D. Service of claim of exemption. At the time of filing of the claim of exemption, the 
judgment debtor shall serve a copy of the claim of exemption on the judgment creditor. 

E. Failure to file claim of exemption. If the judgment debtor fails to file a claim of 
exemption within ten (10) days after service of the notice of the right to claim exemptions, the 
judgment debtor shall be deemed to have waived the right to claim an exemption.  Notwithstanding 
the foregoing, for cases filed on or after July 1, 2023, it shall not be necessary for a judgment 
debtor to assert an exemption to the first two thousand four hundred dollars ($2,400.00) held in a 
[depository or investment] account.  Nor shall any failure to assert a claim of exemption constitute 
waiver of any protections for Unemployment Compensation pursuant to Section 51-1-37 NMSA 
1978.  

F. Dispute of claimed exemption. Within ten (10) days after service of a claim of 
exemption on the judgment creditor pursuant to Paragraph D of this rule, the judgment creditor 
may dispute any claimed exemption and request a hearing. If the judgment creditor does not 
dispute a claimed exemption, the property shall be exempt and the judgment creditor may proceed 
against any other property as provided in Paragraph A of this rule. If the judgment creditor files a 
notice of dispute and request for hearing, the judgment creditor shall at the time of filing of the 
notice serve a copy on the judgment debtor. 

G. Notice of hearing on dispute. If the judgment creditor files a notice of dispute and 
request for hearing, the court shall promptly give notice of the date and time of the hearing to the 
parties. 

H. Hearing on disputed claim of exemptions. Within ten (10) days after the filing of 
a notice of dispute and request for hearing, the court shall hold a hearing on the disputed claim. At 
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the hearing the court may determine the merits of the dispute or may postpone decision pending 
such discovery as may be required to determine the status of the property. 

I. Issuance and executions of writ. A writ of execution issued pursuant to Paragraph 
A of this rule shall be served by the sheriff within sixty (60) days from the date issued. If an 
execution is not served within that time, upon request of the judgment creditor, a second or 
subsequent writ shall be issued by the clerk. A writ of execution issued pursuant to this rule may 
be served in the manner provided by law. 

J. Sheriff's sale. A sale shall be conducted in the manner provided by law. 
K. Form of writs, notices and claim of exemptions. Applications for writs of 

execution, writs of execution, answers, notices of right to claim exemptions, claims of exemptions, 
notices of dispute of claimed exemptions and request for hearing, and judgments shall be 
substantially in the form approved by the Supreme Court. 
[Withdrawn and new rule adopted, effective January 1, 1996; as amended by Supreme Court Order 
No. __________, effective for all cases pending or filed on or after __________.] 

Committee commentary. — Applications for writs of garnishment or execution are timely 
if filed “within seven years after the rendition or revival of the judgment” in the case. NMSA 1978, 
Section 39-1-20 (1971). But no writ of garnishment or execution may issue “after fourteen years 
from the date of the original judgment upon which it is founded.” NMSA 1978, Section 37-1-2 
(2021). 
[Adopted by Supreme Court Order No. __________, effective for all cases pending or filed on or 
after _________.] 
 
3-802. Garnishment.  

A. Garnishment procedure. After the filing of the judgment on the underlying 
dispute and upon application of the judgment creditor, the clerk of the court shall issue a writ of 
garnishment. 

B. Service of writ of garnishment. A writ of garnishment issued pursuant to this rule 
shall be served by the judgment creditor on the garnishee wherever the garnishee may be found in 
the State of New Mexico. The writ shall be served and return of service filed in the same manner 
as provided by Rule 3-202 for service of the summons and complaint. At the same time as the writ 
of garnishment is served on the garnishee, a copy of the writ of garnishment shall be transmitted 
to the judgment debtor's last known address, or, if counsel remains of record in the proceeding, to 
the last known address of the judgment debtor’s counsel.  A separate certificate of service shall be 
filed by the judgment creditor indicating transmission of the writ on the judgment debtor. 

C. Service of additional forms on garnishee. In addition to the writ, the following 
forms shall be served by the judgment creditor on the garnishee: 

(1) a copy of the application for writ of garnishment and the writ of 
garnishment; and 

(2) unless the garnishment is for wages, a copy of the notice of right to claim 
exemptions and a copy of the claim of exemption form. 

D. Answer by garnishee. The garnishee shall answer the writ of garnishment within 
twenty (20) days of service as required by Section 35-12-4 NMSA 1978. 

E. Appearance by garnishee. A garnishee may appear in person in any garnishment 
proceeding. If the garnishee is a partnership, the garnishee may appear by one of its general 
partners. If the garnishee is a corporation, an officer, director or general manager of the corporation 
may answer the writ; however, any other appearance shall be through an attorney representing the 
garnishee corporation. The court shall award reasonable attorney fees and costs to the garnishee. 
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F. Service on judgment debtor by garnishee. On or before the fourth business day 
following service of the writ of garnishment, the garnishee shall mail or otherwise deliver to each 
named judgment debtor or to the judgment debtor's attorney of record a copy of the forms served 
on the garnishee by the judgment creditor pursuant to Paragraph C of this rule. 

G. Exemption from garnishment. A judgment debtor who is a natural person: 
(1) shall receive an exemption from garnishment of wages to the extent 

provided by law; and 
(2) may claim a statutory exemption from garnishment other than wages by 

filing with the court a claim of exemption within ten (10) days after service by the garnishee of 
notice of the right to claim exemptions. 

H. Service of the claim of exemption. The judgment debtor shall serve a copy of the 
completed and signed claim of exemption form upon the judgment creditor and the garnishee in 
the manner provided by Rule 3-203 NMRA. 

I. Failure to file claim of exemption other than wages. If the judgment debtor fails 
to file a claim of exemption within ten (10) days after service of the notice of the right to claim 
exemptions, the judgment debtor shall be deemed to have waived the right to claim a statutory 
exemption other than wages. Notwithstanding the foregoing, for cases filed on or after July 1, 
2023, it shall not be necessary for a judgment debtor to assert an exemption to the first two 
thousand four hundred dollars ($2,400.00) held in a [depository or investment] account.  Nor shall 
any failure to assert a claim of exemption constitute waiver of any protections for Unemployment 
Compensation pursuant to Section 51-1-37 1978. 

J. Notice of dispute. Within ten (10) days after service on the judgment creditor of a 
claim of exemption, the judgment creditor may dispute any claimed exemption by filing a notice 
of dispute and request for hearing with the court. If the judgment creditor fails to file the notice of 
dispute and request for hearing within the time permitted, the judgment debtor's claim of 
exemption is granted. If the judgment creditor files a notice of dispute, the judgment creditor shall 
at the time of filing of the notice serve a copy of the notice of dispute and request for hearing on 
the judgment debtor. 

K. Notice of hearing on dispute. If the judgment creditor files a notice of dispute and 
request for hearing, the court shall promptly give notice of the date and time of the hearing to the 
judgment creditor, garnishee and the judgment debtor. The judgment creditor shall serve a copy of 
the notice of dispute and request for hearing on the judgment debtor and the garnishee. 

L. Hearing. A hearing on the claim of exemption shall be held within ten (10) days 
after the filing of a notice of dispute and request for hearing. At the hearing, the court must 
determine the merits of the dispute unless the court postpones decision pending such discovery as 
may be required to determine the status of the property. 

M. Judgment on writ of garnishment. If a notice of dispute and request for hearing 
is filed pursuant to this rule, judgment on the writ of garnishment shall not enter until a hearing 
has been held on the dispute. If the court finds that the property is not exempt from garnishment, 
the court shall enter a judgment on the writ of garnishment requiring the garnishee to turn over to 
the judgment creditor the property or amount of money set forth in the judgment. 

N. Form of writs, notices and claim of exemptions. Applications for writs of 
garnishment, writs, answers, notices of right to claim exemptions, claims of exemptions, notices 
of dispute of claimed exemptions and request for hearing, and judgments shall be substantially in 
the form approved by the Supreme Court. 
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[As adopted, effective January 1, 1996.; as amended by Supreme Court Order No. ___________, 
effective for all cases pending or filed on or after ____________.] 

Committee commentary. — Applications for writs of garnishment or execution are timely 
if filed “within seven years after the rendition or revival of the judgment” in the case. NMSA 1978, 
Section 39-1-20 (1971). But no writ of garnishment or execution may issue “after fourteen years 
from the date of the original judgment upon which it is founded.” NMSA 1978, Section 37-1-2 
(2021). 
[Adopted by Supreme Court Order No. _________, effective for all cases pending or filed on or 
after __________.] 
 
[NEW MATERIAL] 
4-803A. Claim of exemptions on execution.  

 
[For use with District, Magistrate and 
Metropolitan Court Rules of Civil Procedure 
1-065.1, 2-801 and 3-801 NMRA]   

  
STATE OF NEW MEXICO 
COUNTY OF ______________________  
[____________________ JUDICIAL DISTRICT COURT] 
[_____________________ COURT]  
__________________________________, Plaintiff 

    
v.                                                                                             No. ______________             

  
__________________________________, Defendant 

  
CLAIM OF EXEMPTIONS ON EXECUTION 

  
A JUDGMENT HAS BEEN ENTERED AGAINST YOU.  ALL OF THE PROPERTY YOU 
POSSESS MAY BE SEIZED AND SOLD TO PAY THIS JUDGMENT.  YOU MUST 
COMPLETE AND RETURN THIS FORM WITHIN TEN (10) DAYS TO CLAIM ANY 
STATUTORY EXEMPTION FROM THIS SEIZURE AND SALE. 

  
(check only applicable boxes) 

        
Part I.             Homestead exemption 

  
(This part is for use only in the district court)              
  

[  ]        Judgment debtor owns, leases or is purchasing a dwelling house which judgment debtor 
occupies and is entitled to hold exempt a homestead in the amount of one hundred fifty thousand 
dollars ($150,000) under Section 42-10-9 NMSA 1978. 

  
Part II.            Exemption in lieu of homestead exemption   

            
(Parts II and III are for use in the district court, magistrate court and metropolitan court) 
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[  ]        Judgment debtor is a resident of this state who does not claim a homestead exemption, but 
claims an exemption of real or personal property in the amount of fifteen thousand dollars 
($15,000) under Section 42-10-10 NMSA 1978.  The property claimed to be exempt is as follows: 

  
LIST PROPERTY                                                               STATED VALUE  

________________________________________________ $______________________ 
________________________________________________ $______________________ 

(Attach additional page if necessary) 
  

Part III.          Personal property exemptions         
  
Unless the judgment debtor files a written waiver of exemption, the sheriff may not seize 

the judgment debtor's personal clothing, furniture or books. 
 
In addition to the property claimed or listed as exempt above, the judgment debtor hereby 

claims the following exemptions: 
 

(check only applicable boxes) 
  
[  ]       household goods and furnishings, worth up to seventy-five thousand dollars 
($75,000) in the aggregate: 

  
LIST ITEMS                                                                         STATED VALUE 
__________________________________________            $______________________ 
(Attach additional page if necessary) 
  

[  ]        tools of the trade worth up to fifteen thousand dollars ($15,000) in the aggregate: 
Occupation of judgment debtor:  __________________   

      
LIST ITEMS                                                                         STATED VALUE  
__________________________________________            $______________________ 
(Attach additional page if necessary) 
  
[  ]        one motor vehicle worth up to ten thousand dollars ($10,000) or that amount of 
equity in a more valuable vehicle: 
      
MAKE, MODEL AND YEAR OF VEHICLE                 FAIR MARKET VALUE 
__________________________________________            $______________________ 
  
Amount of any lien on vehicle: $ __________________ .   
  

[  ]        jewelry worth up to five thousand dollars ($5,000) in the aggregate: 
  
LIST JEWELRY ITEMS                                                    STATED VALUE 
_________________________________________            $______________________ 
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(Attach additional page if necessary) 
 

[  ]        works of art worth up to two thousand five hundred dollars ($2,500) in the aggregate: 
  
LIST WORKS OF ART                                                    STATED VALUE 
_________________________________________            $______________________ 
(Attach additional page if necessary) 

 
[  ]        medical-health equipment being used for the health of the claimant or a member of the 
household of the claimant and not in a profession; (Attach separate sheet setting forth items 
claimed and the name of the household member and the medical condition of the member.) 
 
[  ]        interest in or proceeds from a pension, individual retirement account, annuity, profit-
sharing plan and any other retirement account; 
 
[  ]        social security benefits; 
 
[  ]        veteran's benefits; 
 
[  ]        not more than fifty thousand dollars ($50,000)in benefits from a benevolent association of 
which the judgment debtor is a member; 
 
[  ]        building materials not financed by the judgment creditor in this action as provided by 
Section 48-2-15 NMSA 1978; 
 
[  ]        a partner's interest in specific partnership property subject to the limitations of Section 54-
1-25 NMSA 1978; 
 
[  ]        worker's compensation benefits subject to the limitations of Section 52-1-52; 
 
[  ]        occupational health benefits as provided by Section 52-3-37 NMSA 1978; 
 
[  ]        unemployment compensation benefits 
 
[   ] alimony, family or domestic support or separate maintenance to the extent reasonably 
necessary for the support of the person or any dependent of the person; 
 
[  ] public benefits such as medicaid, medicare, food stamps or other aid from a government 
public assistance program; 
 
[  ]       refundable federal and state tax credits; 
 
[  ]       exempt wages as defined by Section 35-12-7 NMSA 1978; 
 
[   ] any stimulus payment held by or payable to the person or the person's dependents in any 
form; 



15 
 

 
[  ]        cash surrender values and benefits of life insurance contracts; 
 
[  ]        payment from life, accident and health insurance policies or annuity contracts; 
 
[  ]        crime victims' reparation fund payments; 
 
[  ]        fraternal benefit society benefits; 
 
[  ]        the minimum amount of shares necessary for certain cooperative associations subject to 
the limitations provided by Section 53-4-28 NMSA 1978; 
 
[  ]        the debtor's membership interest in the property of a club or association pursuant to 
Section 53-10-2 NMSA 1978; 
 
[  ]        oil and gas equipment not financed by the judgment creditor to be used for purposes for 
which it was purchased as provided by Section 70-4-12 NMSA 1978; 
 
[  ]        allowances to surviving spouse and children from estate of a deceased estate subject to the 
limitations of Sections 45-2-401 and 45-2-402 NMSA 1978; 
 
[   ]  an individual retirement account that would qualify for tax exemptions under 26 U.S.C. 
408 or any similar individual retirement account; 
 
[   ] an educational savings account that would qualify for tax exemptions under 26 U.S.C. 529 
or any similar educational savings account; 
 
[   ]  a health savings account that would qualify for tax exemptions under 26 U.S.C. 223 or any 
similar health savings account; 
 
[   ] funds held in a depository or investment account, not otherwise exempt, worth up to two 
thousand four hundred dollars ($2,400); 
 
[   ] interests in personal property worth up to fifteen thousand dollars ($15,000), tangible or 
intangible, not otherwise specified in this subsection, including any deposits in financial or 
investments accounts or personal property that exceeds the monetary limits set forth in this section; 
 
 

LIST INTERESTS IN PERSONAL PROPERTY             STATED VALUE 
_________________________________________             $______________________ 
(Attach additional page if necessary) 

 
 

THIS LIST MAY NOT BE COMPLETE.  YOU MAY CLAIM ANY OTHER 
EXEMPTION PERMITTED BY LAW BY COMPLETING THE FOLLOWING: 
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[  ]        other exemption (specify) ___________________________________________________ 
_______________________________________________________________________. 
  

I am aware of my exemption rights: 
 
[  ]        I desire to claim my exemption rights 
 
[  ]        I waive my right to claim my exemption rights to the following property 
 

  
LIST ITEMS                                                                         STATED VALUE 
__________________________________________            $______________________ 
 (Attach additional page if necessary)              
  
I understand that by waiving my statutory right to exempt property, this property may be 

seized and sold. 
  

YOU MUST RETURN A COMPLETED AND SIGNED COPY OF THIS FORM TO THE 
CLERK OF THE COURT WHOSE ADDRESS IS SHOWN BELOW.  YOU MUST ALSO 
SERVE A COPY ON THE JUDGMENT CREDITOR.  

  
 
__________________ , ________                 __________________________________________ 

                                                                        Signature of judgment debtor             
 
 
Return to clerk of the court                         
 
 
____________________________                __________________________________________ 

Name of court                                                 Printed name of judgment debtor       
 
 
____________________________                __________________________________________ 

Address                                                           Street address or P.O. box      
 
 
____________________________                __________________________________________ 

City, state & zip code                                     City, state & zip code 
 
 
                                                            __________________________________________ 
                                                                        Telephone number 
  

USE NOTES 
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The judgment creditor may dispute any of the claimed exemptions.  If the judgment 
creditor disputes claimed exemptions and files a request for hearing on the claimed exemptions, 
the clerk will schedule a hearing on the claimed exemptions.  
[Adopted by Supreme Court Order No. __________, effective ____________.] For cases filed on 
or after July 1, 2023.  For cases filed prior to July 1, 2023 use Form 4-803 NMRA. 
 
4-805. Application for writ of garnishment. 
 
[For use with Rules 1-065.2, 2-802, and 3-802 NMRA] 
 
STATE OF NEW MEXICO 
COUNTY OF ________________ 
IN THE ____________________ COURT 
________________________________, Plaintiff 
 
v. No. ______________ 

________________________________, Defendant 
 

APPLICATION FOR WRIT OF GARNISHMENT 
 
 
The judgment creditor, __________________________, states: 
 

(1) The judgment creditor has a judgment dated ____________________ against the 
judgment debtor whose name is ________________________________________, 
and whose last known address is _______________________________________. 

 
(2) The total amount of the judgment including the principal, interest, costs, and 

attorney fees awarded by the judgment was $____________________. 
 
(3) From the date the judgment was filed through the date this Application was signed, 

additional interest at the rate of __________% totals $_______________. 
Judgment creditor has incurred additional costs of $____________________ and 
additional attorney fees of $____________________. 

(4) Payments totaling $____________________ have been received. 
 
(5) The unpaid balance now due is $____________________ (Insert this amount on 

Civil Form 4-806 NMRA as “Balance Due upon Application for Writ.”) plus 
interest from the date this Application is filed. 

 
(6) Estimated costs would equal $____________________ and the judgment creditor 

will seek $____________________ in attorney fees. 
 
(7) Judgment debtor, to my knowledge, does not have sufficient property within New 

Mexico subject to execution to satisfy the judgment. I understand that I have a duty 
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to make a reasonable investigation into the truth of this statement and have done so 
as follows:1 

(This allegation is not necessary prior to garnishment of funds for child support or alimony 
obligations.) 

________________________________________________________________________
_____, 

________________________________________________________________________
_____, 

________________________________________________________________________
_____. 

 
 
(8) I have reason to believe, and do believe, that the garnishee, 

_____________________________ (name of garnishee) 
___________________________________ (address), holds or controls money or 
personal property which belongs to the judgment debtor or is indebted to the 
judgment debtor.2 

 
(9) The money or property held by the garnishee is not exempt from garnishment. 

 
The judgment creditor, __________________________, states: 
 
Therefore the judgment creditor requests a Writ of Garnishment. 
 
     ________________________________________________ 

Judgment creditor or attorney for judgment creditor 
 

________________________________________________ 
Judgment creditor's or attorney's name printed 

 
________________________________________________ 
Address of judgment creditor or attorney 

 
________________________________________________ 
City, state, and zip code (print) 

 
________________________________________________ 
Telephone number of judgment creditor or attorney 

 
________________________________________________ 
Date of signing 

 
 

AFFIDAVIT 
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(application must be sworn to 
unless signed by an attorney) 

 
Subscribed and sworn to before me this __________________ day of __________________, 
________. 
 

(seal) 
_____________________________________  
Notary or other officer authorized 
to administer oaths 
 
[As amended, effective June 15, 1986; January 1, 1987; July 1, 1992; January 1, 1996; as amended 
by Supreme Court Order No. 09-8300-024, effective September 4, 2009; by Supreme Court Order 
No. 12-8300-030, effective for all cases filed or pending on or after January 7, 2013.] 
 
 

USE NOTES 
 

1. The judgment creditor shall list any steps taken to investigate whether the judgment 
debtor possesses property within New Mexico subject to execution to satisfy the judgment. A 
reasonable investigation may be made, for example, by conducting a credit check or by asking the 
judgment debtor to identify all of the judgment debtor’s assets during a court hearing. 

2. See Jemko v. Liaghat, 106 N.M. 50, 52, 738 P.2d 922, 925 (Ct. App. 1987) 
(providing that a judgment creditor, acting pursuant to a writ of garnishment, may only seize 
property belonging to the judgment debtor); Alcantar v. Sanchez, 2011-NMCA-073, 150 N.M. 
146, 257 P.3d 966 (discussing garnishment procedures in the case of joint bank accounts). 
 3. Applications for writs of garnishment or execution are timely if filed “within seven 
years after the rendition or revival of the judgment” in the case. NMSA 1978, Section 39-1-20 
(1971). But no writ of garnishment or execution may issue “after fourteen years from the date of 
the original judgment upon which it is founded.” NMSA 1978, Section 37-1-2 (2021). 
[Adopted by Supreme Court Order No. 12-8300-030, effective for all cases filed or pending on or 
after January 7, 2013; as amended by Supreme Court Order No. __________, effective for all cases 
pending or filed on or after ________.] 
 
4-805A. Application for writ of execution. 
 
[For use with Magistrate Court Rule 2-801 NMRA 
and Metropolitan Court Rule 3-801 NMRA] 
 
STATE OF NEW MEXICO 
COUNTY OF ______________________________ 
IN THE ________________________ COURT 
 
 
________________________________________ 
Plaintiff 
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v. No. ____________ 

 
________________________________________ 
Defendant 
 

APPLICATION FOR WRIT OF EXECUTION 
 

________________________________________, the judgment creditor, states: 
 

(1) The judgment creditor has a judgment dated ________________________ (date 
judgment filed) against the judgment debtor whose name is ________________________, and 
whose last known address is ________________________. The total of the principal, interest, 
costs and attorney's fees awarded by the judgment was $______________. 
Since the judgment was entered, additional interest at the judgment rate of __________% and 
costs total $______________. 
Payments totaling $______________ have been received. 
The unpaid balance now due is $______________ (insert this amount on Civil Form 4-
801 NMRA as "Balance Due upon Application for Writ") plus interest from the date this 
Application is executed. 
The estimated costs would equal $______________; and the judgment creditor will seek 
$______________ in attorney fees. 
 
 
(2) (check one of the following) 
 
[ ]         I served the judgment debtor with a notice of right to claim exemptions more than ten (10) 
days prior to filing this application for writ of execution and the judgment debtor has not filed a 
claim of exemption for the property to be seized and sold.1 

 
[ ]         The judgment debtor has filed a waiver of the right to claim exemption for the property to 
be seized and sold.2 

 
[ ]         The judgment debtor is not a natural person. 
 
The judgment creditor requests the court to issue a Writ of Execution for non-exempt property for 
the judgment debt. 
 

_________________________________ 
Judgment creditor or 
attorney for judgment creditor 

 
_________________________________ 
Judgment creditor's name printed 

 
_________________________________ 
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Address of judgment creditor 
 

_________________________________ 
Printed name of person signing for judgment  
creditor 

        
________________________________ 
Telephone of judgment creditor 

 
 
__________________________________________________ 
Printed name of judgment creditor's attorney 
(if any) 
__________________________________________________ 
Mailing address of judgment creditor's attorney 
(number and street or P.O. box) 
__________________________________________________ 
City, State, zip code 
__________________________________________________ 
Telephone number of judgment creditor's attorney 
 
 

AFFIDAVIT 
 
(This application must be sworn to unless it is signed by an attorney.) 
 
I declare under penalty of perjury that the foregoing is true and correct. 
Subscribed and sworn to before me this __________ day of ______________, __________. 
 
         (seal) 
_____________________________________     
Notary or other officer authorized  
to administer oaths  
 

USE NOTES 
 

1. If the judgment debtor is a natural person Civil Form 4-808A NMRA, Notice of 
Right to Claim Exemptions from Execution, must have been served on the judgment debtor. 

2. This alternative may be checked if the judgment debtor filed a waiver of the right 
to claim exemptions. See Civil Form 4-803, Claim of Exemptions, also contains the waiver form. 
 3. Applications for writs of garnishment or execution are timely if filed “within seven 
years after the rendition or revival of the judgment” in the case. NMSA 1978, Section 39-1-20 
(1971). But no writ of garnishment or execution may issue “after fourteen years from the date of 
the original judgment upon which it is founded.” NMSA 1978, Section 37-1-2 (2021). 
[Approved, effective May 15, 2003; as amended by Supreme Court Order No. __________, 
effective for all cases pending or filed on or after __________.] 
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[NEW MATERIAL] 
4-806A. Writ of garnishment.  
 
[For use with Rules 1-065.2, 2-802 and 3-802 NMRA] 
 
STATE OF NEW MEXICO 
COUNTY OF ________________ 
[IN THE [MAGISTRATE] [METROPOLITAN] COURT] 
[____________________ JUDICIAL DISTRICT] 
 
________________________________, Plaintiff 
 
v.      No. 
 
________________________________, Defendant 

 
Balance Due Upon Application for Writ: $__________ 
Includes Interest at __________% 
Through ____________________, __________ (date) 
 

WRIT OF GARNISHMENT 
 
THE STATE OF NEW MEXICO to __________________, garnishee. 
 

You are ordered to appear before the magistrate court located at _______________________ 
within twenty days from the service of this writ upon you to answer under oath the following 
questions, as of the date of service and as of the date of your answer: 

1.   What, if anything, are you indebted to the defendant in this action and on what account? 

2.   What, if any, personal property of the defendant is in your possession or under your control? 

3.   What other persons, if any, within your knowledge are indebted to the defendant or have 
personal property of the defendant in their possession? 

__________________ is the judgment debtor in this case and owes the amount set out above to 
the judgment creditor, ________________________________, whose address is 
______________________________. 
 
The above judgment creditor believes that you hold or control money or property that belongs to 
the judgment debtor. 
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YOU ARE ORDERED to file a written answer with the __________________ court located at 
______________________________ within twenty (20) days from the day you receive this writ. 
Your answer must be under oath and on the attached form (answer by garnishee). 
 

Service of this writ upon you has the effect of attaching all nonexempt personal property, money, 
rights, credits, bonds, bills, notes, drafts and other choses in action of the defendant in your 
possession or under your control at the time of service and that may come into your possession 
or under your control or be owing by you between the time of service and the time of making 
your answer. 

This writ was issued in (advance) (aid of execution) of judgment against the defendant.  If this 
writ was issued in advance of judgment, it does not attach any wages or salary due from you to 
the defendant.   

If this writ was issued in aid of execution of judgment, it attaches to wages or salary due from 
you to the defendant IN EXCESS OF THE GREATER OF THE FOLLOWING EXEMPT 
portions of the defendant's disposable earnings: 

A.  seventy-five percent of the defendant's disposable earnings for any pay period; or 

B.  an amount each week equal to forty times the highest applicable minimum hourly wage rate 
at the place the wages were earned.  A table giving equivalent exemptions for pay periods of 
other than one week may be obtained from the director of the financial institutions division of the 
regulation and licensing department.  "Disposable earnings" means that part of the defendant's 
wage or salary remaining after deducting the amounts that are required by law to be 
withheld.  "Highest applicable minimum hourly wage rate" means the highest federal, state or 
local minimum hourly wage rate for an eight-hour day or a forty-hour week.  It is immaterial 
whether you are exempt under federal, state or local law from paying the highest applicable 
minimum hourly wage rate. 

 
ANY WAGES IN EXCESS OF THE LARGER EXEMPTION AMOUNT ABOVE THAT YOU 
OWE THE EMPLOYEE, OR THAT YOU MAY COME TO OWE THE EMPLOYEE, MUST 
BE KEPT BY YOU UNTIL FURTHER ORDER OF THIS COURT. 
 
If the debt is for child support or spousal support payments, you shall pay the judgment debtor 
fifty percent (50%) of the debtor's disposable earnings (salary less social security, federal, and 
state withholding). 
 
If employee's wages or salary are subject to more than one garnishment or wage withholding 
proceeding, the writs shall be satisfied in the order they have been served on you.1 
 
In no event may you withhold from your employee's net disposable earnings more than fifty 
percent (50%) of the employee's net disposable earnings if one of the writs is for child or spousal 
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support or more than twenty-five percent (25%) if none of the garnishments is for child or spousal 
support.2 
 
Any wages you owe the employee in excess of that amount or that you may come to owe the 
employee in excess of that amount must be kept by you until further order of this court. (A table 
giving equivalent exemptions for pay periods of other than one (1) week may be obtained from the 
Financial Institutions Division of the Regulation and Licensing Department, 725 St. Michaels 
Drive, Santa Fe, New Mexico 87503.) 
 
3. If you have any property that belongs to the judgment debtor, including any rights, credits, 

bonds, bills, notes, drafts, and other rights to property or money that belongs to the 
judgment debtor, or if you acquire any such property, money, or rights to property or money 
before filing your answer, you must keep a sufficient amount of that property to satisfy the 
existing judgment and costs and not turn it over to the judgment debtor unless the court 
enters an order releasing the property or money. 

 
4. If you hold property or money belonging to the judgment debtor, within four (4) business 

days after service of this writ, you are to mail or deliver a copy of this writ and the 
application for writ provided by the judgment creditor. If you hold property or money of 
the judgment debtor's other than wages and the debtor is a natural person, you shall also 
mail or deliver to the judgment debtor, the attached notice of right to claim exemptions and 
a copy of the attached claim of exemption forms to each person identified as a judgment 
debtor. You shall also send or deliver a copy of your answer to this writ to the judgment 
debtor and to the judgment creditor. 

 
5. The court will be asked to enter an order awarding $____________ for the judgment 

creditor's costs relative to the service of the writ of garnishment and $____________ for 
judgment creditor's attorney fees in connection with the writ of garnishment in addition to 
$____________, the "Balance Due Application for Writ." 

 
FINANCIAL INSTITUTION WRITS 

If you are a financial institution, the defendant who is an individual or sole proprietor has 
an exemption totaling two thousand four hundred dollars ($2,400) in depository and investment 
accounts. This writ attaches only to money in excess of two thousand four hundred dollars 
($2,400). You may rely on the representations of the person executing this writ as to whether the 
exemption amount has already been satisfied with other accounts held by other financial 
institutions. This provision shall not prevent the individual or sole proprietor from claiming that 
additional money in depository or investment accounts is exempt under any other available 
exemption provided by law. 

It is unlawful to pay or deliver to the defendant any item attached by this writ. If you fail 
to appear and answer as directed, or if you unlawfully dispose of any item attached by this writ, 
judgment may be rendered against you for the full amount of the plaintiff's claim against the 
defendant in this action. 
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THIS IS A COURT ORDER. If you fail to file the answer, or if you disobey any of these orders, 
a judgment may be entered against you for the full amount of the unpaid judgment in this case. 
 
(Seal)      __________________________________ 
      Judge or clerk 
 

RETURN 
STATE OF NEW MEXICO) 
 
    )ss 
 
COUNTY OF ___________) 
 
RETURN FOR COMPLETION BY SHERIFF OR DEPUTY: 
 
I certify that I served this writ in said county on the ____________ day of ______________, 
__________, by delivering a copy of the writ, a copy of the application for writ, a copy of a form 
for answer by garnishee, a copy of a notice of right to claim exemptions for each judgment debtor, 
and a copy of the claim of exemption form for each judgment debtor to __________________, 
garnishee. 
 
(For garnishment of wages, serve only copies of the application for writ of garnishment, writ of 
garnishment, and answer form. For garnishment other than wages, if the judgment debtor is a 
natural person, serve the application for writ of garnishment, the writ of garnishment, a copy 
of the notice of right to claim exemptions, a copy of the claim of exemption form, and a copy of 
the answer by garnishee. Judgment debtors who are not natural persons are not entitled to 
garnishment exemptions.) 
 
By ___________________________________ 
 Name 
 
 ___________________________________ 
 Title  
 
Fees:         SHERIFF OF __________________ 
         

COUNTY, State of New Mexico 
 
        By___________________________ 
             Deputy 
 
RETURN FOR COMPLETION BY OTHER PERSON MAKING SERVICE: 
 
I, being duly sworn, on oath, say that I am over the age of eighteen (18) years and not a party to 
this lawsuit, and that I served this writ in said county on the ____________ day of 



26 
 

______________, __________, by delivering a copy of the writ, a copy of the application for writ, 
a copy of a form for answer by garnishee, a copy of a notice of right to claim exemptions for each 
judgment debtor, and a copy of the claim of exemption form for each judgment debtor to 
__________________ garnishee. 
 
By _________________________________ 
 Name 
 
 _________________________________ 
 Title  
 

____________________________________ 
       Signature of private person  

making service 
 
Subscribed and sworn to before me this 
____________ day of ______________, __________ 
 

____________________________________ 
Judge, notary, or other officer 
authorized to administer oaths 
 
____________________________________ 
Official title 

 
USE NOTES 

 
1. Section 35-12-9 NMSA 1978 provides that if an employee's wages are subject to 

more than one garnishment proceeding, the writs shall be satisfied in the order in which they are 
served on the garnishee. 

2. Section 35-12-7(C) NMSA 1978 provides that the maximum amount that may be 
taken from a person's disposable earnings is fifty percent (50%) of the employee's disposable 
earnings. 

3.   For cases filed on or before July 1, 2023 use Form 4-806. 
[Adopted by Supreme Court Order No. __________, effective for all cases filed on or after July 
1, 2023.] 
 
[NEW MATERIAL] 
4-807A. Answer by garnishee. 
 
[For use with Rules 1-065.2, 2-802, and 3-802 NMRA] 
 
STATE OF NEW MEXICO 
COUNTY OF ________________ 
[IN THE [MAGISTRATE] [METROPOLITAN] COURT] 
[____________________ JUDICIAL DISTRICT] 
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________________________________, Plaintiff, 
 
v.      No. ______________ 
 
________________________________, Defendant. 
________________________________ 
Garnishee 
 

ANSWER BY GARNISHEE 
 
In answer to the writ of garnishment, garnishee states: 
(Complete only applicable parts of this form.) 
 
1. Wages 
 
 [ ] I do not employ the judgment debtor or pay the judgment debtor any wages. 
 

[ ] The judgment debtor was my employee but the employment ended 
____________________, __________. 

 
[ ] Calculated on a weekly basis, I pay the judgment debtor $____________________ 

as NET WAGES (see definition below). I pay the judgment debtor [weekly] [every 
other week] [twice a month] [monthly]. 

 
[ ] The place where the judgment debtor earns these wages is 

____________________. The applicable minimum hourly wage rate in that 
location is ______________________. 

 
[ ] NET WAGES equal GROSS WAGES less Federal income tax, F.I.C.A., State 

income tax, and other deductions required by law. They do not include voluntary 
deductions. 

 
[ ] 75% of judgment debtor’s NET WAGES  

per week is     $_______________________ 
 
[ ] 40 times highest applicable minimum hourly wage  

per week is     $_______________________ 
 
2. Money other than wages 
  
 [ ] I do not now owe the judgment debtor any money. 
 
 [ ] I owe the judgment debtor $__________________. 
 
3. Property other than money 
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[ ] I have no property of the judgment debtor in my possession and have not received 

any since receiving the writ of garnishment. 
 
 [ ] I have in my possession the following property that belongs to the judgment debtor: 
   
  (description)     (approximate value) 
   
  _____________________________  $___________________________ 
 
  _____________________________  $___________________________ 
 
4. Other Persons Possessing Property Belonging to Judgment Debtor 
 

[ ] To my knowledge the following persons are indebted to the defendant or have 
personal property of the defendant in their possession: 

 
___________________________________________________ 
 

5. Prior Garnishments and/or Support Enforcement Orders 
 

[ ] I am withholding judgment debtor’s NET WAGES due to other writs or orders to 
withhold wages. (If you have been served with other writs of garnishment or court 
orders to withhold wages of the above judgment debtor, you must attach and file a 
copy of each writ or order with this answer.) 

 
6. Service requirements to judgment debtor 
 

[ ]  I have sent the following papers which have been provided to me by the judgment 
creditor to the judgment debtor, or if the judgment debtor has an attorney, to the 
judgment debtor’s attorney: 

 
If wages withheld: a copy of the application for a writ of garnishment; the writ of 
garnishment; and a copy of this answer have been mailed to each judgment debtor. 

 
If money or property other than wages withheld: a copy of the application for a 
writ of garnishment; the writ of garnishment; a notice of right to claim exemptions; 
a claim of exemption form; and a copy of this answer have been mailed to each 
judgment debtor. 

 
[ ] I am not aware of the location or address of the judgment debtor and therefore am 

unable to serve the notices set forth in this paragraph. 
 
7. Service requirements to judgment creditor 
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[ ] A copy of this answer has been mailed or delivered to the judgment creditor, or if 
the judgment creditor has an attorney, to the judgment creditor’s attorney. 

 
8. Attorney fees 
 

[ ] The garnishee has incurred $ __________________ in attorney fees in preparing 
this answer. 

 
The undersigned verifies under penalty of perjury that the above foregoing answer by 

garnishee is true to the best of the garnishee’s knowledge and belief. 
 
       ____________________________________ 
       Signature of garnishee or attorney 
 
       ____________________________________ 
       Printed name of person signing 
 
       ____________________________________ 
       Address 
 
       ____________________________________ 
       City, state, and zip code (print) 
 
       ____________________________________ 
       Telephone number 
 
Subscribed and sworn to before 
me this ____________ day of ______________, 
__________. 
 

____________________________________ 
Judge, notary, or other officer 
authorized to administer oaths 

 
[As amended, effective June 15, 1986; January 1, 1987; July 1, 1992; January 1, 1996; December 
3, 2001; as amended by Supreme Court Order No. 12-8300-030, effective for all cases filed or 
pending on or after January 7, 2013; as amended by Supreme Court Order No. __________, 
effective for all cases pending or filed on or after _____________.] 
 

USE NOTES 
 

See Jemko v. Liaghat, 106 N.M. 50, 52, 738 P.2d 922, 925 (Ct. App. 1987) (providing that 
a judgment creditor, acting pursuant to a writ of garnishment, may only seize property belonging 
to the judgment debtor); Alcantar v. Sanchez, 2011-NMCA-073, 150 N.M. 146, 257 P.3d 
966 (discussing garnishment procedures in the case of joint bank accounts). 
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[Adopted by Supreme Court Order No. ____________, effective for all cases filed or pending on 
or after July 1, 2023.] 
 
[NEW MATERIAL] 
4-808B. Notice of right to claim exemptions (garnishment). 
 
[For use with Rules 1-065.2, 2-802 and 3-802 NMRA] 
 
STATE OF NEW MEXICO 
COUNTY OF __________________ 
[IN THE [MAGISTRATE] [METROPOLITAN] COURT] 
[__________________ JUDICIAL DISTRICT] 
 
______________________________, Plaintiff 
 
v.      No. ____________ 
 
______________________________, Defendant 
 

NOTICE OF RIGHT TO CLAIM EXEMPTIONS (GARNISHMENT) 
 
1. THE JUDGMENT CREDITOR IS GARNISHING YOUR PROPERTY, WHICH
 MAY INCLUDE YOUR BANK ACCOUNT: 

A ruling has been made in this case that you owe money to the judgment creditor. The judgment 
creditor has started to collect that money from your property, which may include your bank 
account.  
 
 
2. PURPOSE OF THIS NOTICE: 
This notice is to tell you that some kinds of property or money may NOT be taken from you even 
after the court has ruled that you owe the judgment creditor money. These funds or property are 
protected under federal or state law. Money or property that may not be taken is called "exempt" 
property. You may claim an exemption by filing with the court a claim of 
exemption (garnishment) form. There are limits on how much of your wages may be taken. You 
do not need to file a claim of exemption form to protect your exempt wages. 
Here is a list of some exempt money and property. Other kinds of money or property not listed 
may also be exempt.  
 
YOU MAY WISH TO CONSULT AN ATTORNEY BEFORE COMPLETING AND FILING 
THIS FORM. 
 
3. PARTIAL LIST OF EXEMPTIONS: 
 

a. social security benefits (OASDI, SSI); 
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b.  public assistance benefits, which include Cash Assistance or TANF payments from 
the New Mexico Human Services Department-Income Support Division or their equivalents; 
 

c. life, accident or health insurance proceeds; 
 
d. workers' compensation benefits (part may be garnished for child or spousal 

support); 
 
e. occupational health benefits; 
 
f. unemployment compensation benefits subject to the limitations of Section 51-1-

37 NMSA 1978; 
 
g. veterans' benefits; 
 
h. pensions or retirement funds; 
 
i. a partner's interest in specific partnership property subject to the limitations of 

Section 54-1-25 NMSA 1978 [repealed]; 
 
j. crime victims' reparation fund payments; 
 
k. a family allowance to a decedent's surviving spouse and children, subject to the 

limitations of Sections 45-2-401 and 45-2-402 NMSA 1978; 
 
l. the minimum amount of shares necessary for certain cooperative associations as 

provided by Section 53-4-28 NMSA 1978; 
 
m. fraternal benefit society payments; 
 
n. oil and gas equipment not financed by the judgment creditor to be used for purposes 

for which it was purchased as provided by Section 70-4-12 NMSA 1978. 
 
o.  the aggregate of two thousand four hundred dollars ($2,400) held by any banking 

institution; 
 
p. a health savings account that would qualify for tax exemptions under 26 U.S.C. 

223 or any similar health savings account;  
 
q. an educational savings account that would qualify for tax exemptions under 26 

U.S.C. 529 or any similar educational savings account; 
 

r. any refundable tax credit payments from the Internal Revenue Service (IRS) or the 
New Mexico Taxation and Revenue Department. 

 
 
4. HOW TO PROTECT EXEMPT PROPERTY: 



32 
 

 
A "claim of exemption (garnishment)" form is attached for you to complete and file with the 
court. YOU MUST COMPLETE AND RETURN THE ATTACHED CLAIM OF 
EXEMPTIONS (GARNISHMENT) FORM TO THE CLERK OF THE COURT WITHIN TEN 
(10) DAYS AFTER SERVICE OF THIS NOTICE UPON YOU. YOU MUST ALSO SERVE A 
COPY OF THE COMPLETED AND SIGNED CLAIM OF 
EXEMPTIONS (GARNISHMENT) FORM ON THE JUDGMENT CREDITOR AND ON THE 
GARNISHEE. 
If the judgment creditor disputes a claimed exemption, the clerk or the judge will notify you of 
the date and time for a court hearing on your claim. You must go to that hearing and explain why 
your money or property is exempt. You must bring to the hearing any proof that your money or 
property is exempt. 
If you do not complete and file the claim of exemptions (garnishment) form within ten (10) days 
and attend the hearing, your money or property may be turned over to the judgment creditor. 
DO NOT FILE THE CLAIM OF EXEMPTION FORM TO PROTECT ONLY WAGES. 
 
YOU SHOULD COMPLETE AND RETURN THE CLAIM OF EXEMPTION FORM TO 
THE CLERK OF THE COURT WITHIN TEN (10) DAYS AFTER SERVICE OF THIS 
FORM UPON YOU. MAKE A COPY OF THE COMPLETED FORM FOR YOUR 
RECORDS AND SERVE A COPY ON THE JUDGMENT CREDITOR AND ON THE 
GARNISHEE. 
 

USE NOTE 
 

This form is for cases filed on or after July 1, 2023 only.  For cases filed prior to July 1, 
2023 use Form 4-808. 
[Approved by Supreme Court Order No. ___________, effective for cases filed on or after July 1, 
2023.] 
 
[NEW MATERIAL] 
4-808C. Notice of right to claim exemptions from execution. 
 
[For use with District, Magistrate and 
Metropolitan Court Rules of Civil Procedure 
Rules 1-065.1, 2-801 and 3-801 NMRA] 
 
STATE OF NEW MEXICO 
COUNTY OF ______________________ 
[____________________ JUDICIAL DISTRICT COURT] 
[_____________________ COURT] 
 
__________________________________, Plaintiff 
 
v.       No. ______________ 
 
__________________________________, Defendant 
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NOTICE OF RIGHT TO CLAIM EXEMPTIONS FROM EXECUTION 

 
1. THE JUDGMENT CREDITOR (IS SEIZING) (HAS A RIGHT TO SEIZE)1 YOUR
 PROPERTY 

 
A ruling has been made in this case that you owe money to the judgment creditor. The 
judgment creditor may collect that money from seizure and sale of your property. (Before 
the judgment creditor has the sheriff seize your property, you may have a right to claim 
exemptions of certain property.) 

 
2. PURPOSE OF THIS NOTICE: 
 

This notice is to tell you that some kinds of property or money may NOT be taken from 
you even after the court has ruled that you owe the judgment creditor money. This property 
is protected under state law. The property which may not be taken is called "exempt 
property". 
 
YOU MUST FILE A CLAIM OF EXEMPTION FORM TO CLAIM ANY EXEMPT 
PROPERTY. YOU MAY WISH TO CONSULT WITH AN ATTORNEY BEFORE 
COMPLETING AND FILING THE CLAIM OF EXEMPTION FORM. 

 
Here is a list of some exempt money and property. Other kinds of money or property not 
listed may also be exempt. 
 

3. PARTIAL LIST OF EXEMPTIONS FROM EXECUTION. 
 

Part I. Homestead exemption. 
 

(This exemption may only be used in the district court.) 
 

A judgment debtor who owns, leases or is purchasing a dwelling occupied by the judgment 
debtor is entitled to hold as exempt property a homestead in the amount of one hundred 
fifty thousand dollars ($150,000) under Section 42-10-9 NMSA 1978. 
 
Part II. Exemption in lieu of homestead exemption. 
 
(Parts II and III are for use in the district court, magistrate court and metropolitan court.) 

 
Residents of this state who do not claim a homestead exemption are entitled to an 
exemption of real or personal property in the amount of fifteen thousand dollars ($15,000) 
under Section 42-10-10 NMSA 1978. You may not claim this exemption if you claimed a 
homestead exemption above. 
 
Part III. Personal property exemptions. 
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In addition to the property claimed as exempt above, judgment debtors are entitled to claim 
certain personal property exemptions. Most of those exemptions are listed below: 
 
a. your aggregate interest in household goods and furnishings, not exceeding a value 

of seventy-five thousand dollars ($75,000); 
 
b. your aggregate interest in motor vehicles, not exceeding ten thousand dollars 

($10,000) in value; 
 
c. your interest in a wedding band and an engagement ring, and your interest in 

additional jewelry held primarily for your use, the use of your spouse or any 
dependent of yours, with an aggregate value not exceeding five thousand dollars 
($5,000) for that additional jewelry; 

 
d. your aggregate interest in, or the interest of any relative of yours, in any artwork, 

with an aggregate value not exceeding a value of two thousand five hundred dollars 
($2,500) in the aggregate; 

 
e. your aggregate interest in tools, equipment, implements, professional books, 

instruments, inventory, supplies and materials reasonably necessary for use in your 
trade, profession or occupation, or that of your spouse not exceeding fifteen 
thousand dollars ($15,000); 

 
f. pension or retirement funds; 
 
g. not more than fifty thousand dollars ($50,000) in benefits from a benevolent 

association of which the judgment debtor is a member; 
 
h. veteran's benefits; 
 
h. building materials not financed by the judgment creditor in this action as provided 

by Section 48-2-15 NMSA 1978; 
 
i. a partner's interest in specific partnership property subject to the limitations of 

Section 54-1-25 NMSA 1978 [repealed]; 
 
j. worker's compensation benefits subject to the limitations of Section 52-1-

52 NMSA 1978; 
 
k. occupational health benefits as provided by Section 52-3-37 NMSA 1978; 
 
l. unemployment compensation benefits subject to the limitations of Section 51-1-

37 NMSA 1978 for necessities furnished while the debtor was unemployed and 
child support; 
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m. public benefits such as medicaid, medicare, food stamps or other aid from a 
government public assistance program; 

 
n. cash surrender values and benefits of life insurance contracts; 
 
o.  payment from life, accident and health insurance policies or annuity contracts; 
 
p. crime victims' reparation fund payments; 
 
q. fraternal benefit society benefits; 
 
r. the minimum amount of shares necessary for certain cooperative associations 

subject to the limitations provided by Section 53-4-28 NMSA 1978; 
 
s. the debtor's membership interest in the property of a club or association pursuant 

to Section 53-10-2 NMSA 1978; 
 
t. oil and gas equipment not financed by the judgment creditor to be used for purposes 

for which it was purchased as provided by Section 70-4-12 NMSA 1978; 
 
u. allowances to surviving spouse and children from estate of a deceased estate subject 

to the limitations of Sections 45-2-401 and 45-2-402 NMSA 1978; 
 
v. a health savings account that would qualify for tax exemptions under 26 U.S.C. 223 

or any similar health savings account;  
 
w. an educational savings account that would qualify for tax exemptions under 26 

U.S.C. 529 or any similar educational savings account; 
 

 x. an individual retirement account that would qualify for tax exemptions under 26  
 U.S.C. 408 or any similar individual retirement account; 
 
 y. alimony, family or domestic support or separate maintenance to the extent 
reasonably necessary for the support of the person or any dependent of the person; 

 
z.  any refundable tax credit payments from the Internal Revenue Service (IRS) or the 

New Mexico Taxation and Revenue Department; 
 

 aa. exempt wages as defined by Section 35-12-7 NMSA 1978; 
 

aa. any stimulus payment held by or payable to the person or the person's dependents 
in any form; 

 
ab. the aggregate of not more than two thousand four hundred dollars ($2,400) held in 

any bank account by or for your benefit. 
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ac. interests in personal property worth up to fifteen thousand dollars ($15,000), 
tangible or intangible, not otherwise specified in this subsection, including any 
deposits in financial or investments accounts or personal property that exceeds the 
monetary limits set forth in this section; 

 
You may not claim an exemption for personal property which is subject to a security interest under 
the Uniform Commercial Code given to the judgment creditor. 
 
4. HOW TO PROTECT EXEMPT PROPERTY. 
 

The sheriff may not seize your personal clothing, furniture and books or any jewelry unless 
the total value of each category exceeds the values specified above or in state law. For other 
property, you must claim an exemption or it may be seized and sold. A claim of exemptions 
on execution form is attached for you to complete and file with the court. 

 
YOU MUST COMPLETE AND RETURN THE ATTACHED CLAIM OF 
EXEMPTIONS ON EXECUTION FORM TO THE CLERK OF THE COURT 
WITHIN TEN (10) DAYS AFTER SERVICE OF THIS NOTICE UPON YOU. YOU 
MUST ALSO SERVE A COPY OF THE COMPLETED AND SIGNED CLAIM OF 
EXEMPTIONS ON EXECUTION FORM ON THE JUDGMENT CREDITOR. 

 
If the judgment creditor disputes a claimed exemption, the clerk or the judge will notify 
you of the date and time for a court hearing on your claim. You must go to that hearing and 
explain why your money or property is exempt. You must bring to the hearing any proof 
that your money or property is exempt. 

 
If you do not complete and file the claim of exemptions on execution form within ten (10) 
days and attend the hearing, your property may be seized and sold by the sheriff. 

 
FAILURE TO COMPLETE AND FILE A CLAIM OF EXEMPTIONS ON 
EXECUTION FORM WITHIN TEN (10) DAYS AND SERVE A COPY ON THE 
JUDGMENT CREDITOR WILL RESULT IN THE LOSS OF YOUR RIGHT TO 
CLAIM AN EXEMPTION. 

 
(The following proof of service may be used ONLY if the judgment debtor has entered an 
appearance in the case.) 
 

AFFIDAVIT OF SERVICE 
 

I declare, under penalty of perjury, that this notice, a claim of exemptions on execution 
form and a copy of the judgment in the above cause of action were mailed on the _____ day of 
_________________, ______ from ______________________ (street address or post office 
branch) in _________________, New Mexico. 
 
 
      ________________________________ 
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      Signature 
 
 
      ________________________________ 
      Date of signature 
 
(If the judgment debtor has not entered an appearance, personal service of this notice must be 
made on the judgment debtor and the following Return of Service must be completed and filed with 
the court.) 
 

RETURN 
 
STATE OF NEW MEXICO  ) 
     )  ss  
COUNTY OF ___________  )       
 
 
(check one box and fill in appropriate blanks) 
 
[ ] I, being duly sworn, on oath, say that I am over the age of eighteen (18) years and not a 
party to this lawsuit, and that I served the notice of right to claim exemptions (executions) and a 
claim of exemptions on execution form (in said county) (in ________________ County) on the 
_____ day of _____________________, _______, by delivering a copy thereof, with copy of the 
judgment attached, in the following manner: 
 

________________________________________________________________ 
 
________________________________________________________________ 
 
________________________________________________________________ 
 
(check only if service by sheriff or deputy) 
[ ] I certify that I served the Notice of Right to Claims Exemptions (Execution) (in 
said county) (in ________________________ County) on the _____ day of 
___________________, _______, by delivering a copy thereof, with copy of judgment 
attached in the following manner: 
 
________________________________________________________________ 
 
________________________________________________________________ 
 
________________________________________________________________ 

 
(check one box and fill in appropriate blanks) 
[ ] to defendant ________________________ 
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[ ] to ______________________, a person over fifteen (15) years of age and residing at the 
usual place of abode of defendant _____________________, who at the time of such service was 
absent therefrom. Abode located at ____________________. 
 
[ ] by posting a copy of the Notice of Right to Claim Exemptions in the most public part of 
the premises of defendant ________________________ (used if no person found at dwelling 
house or usual place of abode). Abode located at . 
 
[ ] to ____________________, an agent authorized to receive service of process for defendant 
_____________________________. 
 
[ ] to ____________________________________, (parent) (guardian) of defendant 
______________ (used when defendant is a minor or an incompetent person). 
 
[ ] after due diligence I was unable to serve this notice. 
 
Fees:  _____________________ 
 
 

______________________________________ 
Signature of person making service 
 
______________________________________ 
Title (if any) 

 
Subscribed and sworn2 to 
before me this ______________ 
day of ______________, _____ 
 
__________________________ 
Judge, notary or other officer 
authorized to administer oaths 
 
______________________________ 
Official title 
 

USE NOTES 
 

1. Strike out the inapplicable alternative. 
2. If service is made by the sheriff or a deputy sheriff of a New Mexico county, the 

signature of the sheriff or deputy need not be notarized. 
3. Use this form only for cases filed on or after July 1, 2023.  For cases filed prior to 

July 1, 2023 use Form 4-808A. 
[Adopted by Supreme Court Order No. _________, effective _________.] 
 
[NEW MATERIAL] 
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4-809A. Claim of exemption from garnishment. 
[For use with Rules 1-065.2, 2-802 and 3-802 NMRA] 
 
STATE OF NEW MEXICO 
 
IN THE __________________ COURT   No. ____________ 
 
______________________________COUNTY 
____________________________________________, Plaintiff 
against 
____________________________________________, Defendant 
____________________________________________, Garnishee 
 

CLAIM OF EXEMPTION FROM GARNISHMENT 
 
Judgment debtor claims the following exemptions: 
(check box next to exemption) 
 

a. [ ] social security benefits (OASDI, SSI); 
  
b. [ ] public benefits such as medicaid, medicare, food stamps or other aid from 

a government public assistance program; 
 
c. [ ] life, accident or health insurance proceeds; 
 
d. [ ] workers' compensation awards; 
 
e. [ ] unemployment compensation benefits; 
 
f. [ ] veterans' benefits; 
 
g. [ ] pensions and retirement funds; 
 
h. [ ] crime victims' reparation fund payments; 
 
i. [ ] allowances to surviving spouse and children from deceased's estate subject 

to the limitations of Sections 45-2-401 and 45-2-402 NMSA 1978; 
j. [ ] the minimum amount of shares necessary for certain non-profit 

cooperative associations as provided by Section 53-4-28 NMSA 1978; 
k. [ ] fraternal benefit society payments as provided by Section 59A-44-18 

NMSA 1978. 
 
l. [ ] alimony, family or domestic support or separate maintenance to the extent 

reasonably necessary for the support of the person or any dependent of the person; 
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m. [ ] payment pursuant to a stock bonus, pension, profit-sharing individual 
retirement account, annuity or similar plan or contract on account of illness, 
disability, death or length of service, to the extent reasonably necessary for the 
support of the person or any dependent of the person, unless such plan or contract 
does not qualify pursuant to Section 401(a), 403(a), 403(b) or 408 of the Internal 
Revenue Code of 1986; 

 
n. [ ] refundable federal and state tax credits; 
 
o. [ ] exempt wages as defined by Section 35-12-7 NMSA 1978; 
 
p. [ ] any stimulus payment held by or payable to the person or the person's 

dependents in any form; 
 
q. [ ] an interest in or proceeds from a pension, individual retirement account, 

annuity, profit-sharing plan and any other retirement account; 
 
r. [ ] an individual retirement account that would qualify for tax exemptions 

under 26 U.S.C. 408 or any similar individual retirement account; 
 
s. [ ] an educational savings account that would qualify for tax exemptions 

under 26 U.S.C. 529 or any similar educational savings account; 
 
t. [ ] a health savings account that would qualify for tax exemptions under 26 

U.S.C. 223 or any similar health savings account;  
 
u. [ ] money held in a depository or investment account, which is not otherwise 

exempt, up to two thousand four hundred dollars ($2,400). 
 
A completed and signed copy of this form must be returned to the Clerk of the Court whose address 
is 
 

________________________________________ 
 

________________________________________ 
 
A completed and signed copy of the claim of exemption form shall be served on the judgment 
creditor and the garnishee named above. If the judgment creditor disputes a claimed exemption, a 
court hearing will be scheduled to consider the disputed exemptions. At this hearing you must 
bring evidence supporting each of your claims of exemption. 
 
________________________  __________________________________________ 
Date      Signature of judgment debtor 
 
 
      __________________________________________ 
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      Printed name of judgment debtor 
 
  
      __________________________________________ 
      Number and street or P.O. box 
 
 
      __________________________________________ 
      City, state, zip code 
 
 
      __________________________________________ 
      Telephone number 
 

 
USE NOTE 

 
For cases filed on or before June 30, 2023 use Form 4-809. 

 
[Adopted by Supreme Court Order No. ___________, effective _____________, for cases filed 
on or after July 1, 2023.] 
 
[NEW MATERIAL] 
4-810B. Motion for default judgment against garnishee. 
 
[For use with Rules 2-802 and 3-802 NMRA] 
 
STATE OF NEW MEXICO 
 
IN THE __________________ COURT   No. ____________ 
 
________________________ COUNTY 
______________________________, Plaintiff 
v. 
______________________________, Defendant 
______________________________, Garnishee 
 

MOTION FOR DEFAULT JUDGMENT AGAINST GARNISHEE 
 

Judgment creditor moves the court to enter a default judgment against the garnishee. 
 

The Writ of Garnishment was served on the garnishee on __________ (date) and the return 
of service of the writ on the garnishee has been filed with the court. 
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The writ was sent to the judgment debtor’s last known address on _______(date). The 
garnishee has not filed an answer or other responsive pleading with the court nor has the judgment 
creditor been served with a responsive pleading. 
 

The judgment creditor requests the court to set a hearing on this motion on not less than 
three (3) days notice to the garnishee. 
 
 
________________________    ______________________________ 
Date        Attorney for plaintiff 
 
If the plaintiff is not represented 
by an attorney, this motion must be 
sworn to or affirmed by the plaintiff. 
 

I, ______________________________, upon my oath or affirmation do solemnly declare 
or affirm that this motion contains a complete, accurate statement of the facts to the best of my 
knowledge. I understand that if I make a material misstatement of fact, I may be prosecuted and 
punished for perjury. 

 
       ______________________________ 
       Signature of plaintiff 

 
 
        ______________________________ 

Signature of Judge, Notary or Other 
Officer Authorized to Administer 
Oaths 
 
______________________________ 
Official title 

 
My commission expires: 
________________________________________ 
(SEAL) 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on this ____________ day of ______________, ________, this 
motion was 
 
[mailed by United States mail, postage prepaid, and addressed to: 
 
Name: ______________________________________________________________ 
 
Address: _____________________________________________________________ 
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City, State 
and zip code: ________________________________________________________] 

 
[faxed by ________________________ (name of person who faxed) to 
________________________ (defendant or defendant's attorney). The transmission was 
reported as complete and without error. The time and date of the transmission was ________ 
(a.m.) (p.m.) on __________________ (date).] 
[e-mailed by ________________________________ (name of person who transmitted) to 
________________________ at ________________________ (electronic address of 
recipient) who agreed to service in this manner. The transmission was successful. The time and 
date of the transmission was ______________ (a.m.) (p.m.) on __________________ (date).] 
 
 
      ______________________________________ 

Signature of attorney     
 
If this notice was served by a person other than an attorney, the following must also be completed 
and filed with the court: 
 

AFFIDAVIT OF SERVICE 
 
I declare under penalty of perjury that a copy of this motion was served by [mail] [fax] 

[electronic transmission] as described above on this ________ day of ______________, ________. 
 

      ______________________________________ 
Signature of person who made service 

 
Subscribed and sworn to before me 
this ________ day of ______________, ________. 
______________________________ 
Judge, notary or other officer 
authorized to administer oaths 
______________________________ 
Official title 
 

USE NOTE 
 

For cases filed on or before June 30, 2023 use Form 4-810. 
 
[Adopted by Supreme Court Order No. _________, effective _________, for cases filed on or after 
July 1, 2023.] 
 
[NEW MATERIAL] 
4-812A. Judgment on writ of garnishment, claim of exemption and order to pay. 
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[For use with Rules 2-802 and 3-802 NMRA] 
 
STATE OF NEW MEXICO 
COUNTY OF ________________ 
 
IN THE [MAGISTRATE] [METROPOLITAN] COURT 
 
________________________________, Plaintiff (Judgment Creditor), 
 
v.      No. ______________ 
 
________________________________, Defendant (Judgment Debtor). 
 
________________________________, Garnishee. 
 

JUDGMENT ON WRIT OF GARNISHMENT, CLAIM OF 
EXEMPTION, AND ORDER TO PAY 

 
This matter coming before the court, the court finds: 
 
1. The judgment creditor, ____________________, has a judgment dated 

____________________ against the judgment debtor, ____________________. 
 
    
2. The total amount of the judgment including the principal, interest, costs, and attorney fees 

awarded by the judgment was $____________________. 
    
 
3. From the date the judgment was filed through the date this Application was signed, 

additional interest at the rate of __________% totals $_______________. Judgment 
creditor has incurred additional costs of $__________ and additional attorney fees of 
$__________. Payments totaling $_______________ have been received. 

    
 
4. The unpaid balance now due is $____________________ plus interest from the date this 

Application is filed. Interest at __________% shall continue to accrue on any outstanding 
balance until the judgment is fully paid. 

    
 
5. The judgment debtor: 
 
 

[ ] has not filed a claim of exemption; 
 
[ ] has filed a claim of exemption, which was not disputed. Therefore, the 

property or money shown on the claim of exemption is exempt; 
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[ ] has filed a claim of exemption that has been disputed and after hearing, the 
court finds that the following property is not exempt from garnishment: 
___________________________________________; 

    
 
6. The garnishee: 
 
 

[ ] is in default; 
 
 

  [ ] is indebted to the judgment debtor for wages; 
 
 
  [ ] is indebted to the judgment debtor in the amount of $______________; 
 
 
  [ ] is not indebted to the judgment debtor; 
 
 
  [ ] holds property of the judgment debtor; 
 
 
  [ ] does not hold property of the judgment debtor. 
 
    
7. The garnishee: 
 
 

[ ] is garnishing wages, and has certified that it has mailed copies of the 
application for a writ of garnishment; the writ of garnishment; and a copy 
of its answer to the judgment debtor(s) or their attorney of record, if any. 

 
 

[ ] is garnishing property or money other than wages, and has certified that 
it has mailed copies of the application for a writ of garnishment; the writ of 
garnishment; a notice of right to claim exemptions; a claim of exemption 
form; and a copy of its answer to the judgment debtor(s) or their attorney of 
record, if any. 

 
 
8. Pursuant to the Support Enforcement Act, the garnishee: 

[ ] is withholding $______________ of the judgment debtor's income pursuant 
to a notice to withhold income. 
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THE COURT ORDERS: 
 
[ ] 1. Default judgment against garnishee 

The garnishee having failed to answer the writ, the judgment creditor shall recover 
from the garnishee the sum of $_______________ plus interest at _____% per year 
from the date this judgment is filed. 

      
 
[ ] 2. Payment of money other than wages 

The judgment creditor shall recover from the garnishee the sum of 
$_______________ 
plus interest at _____% per year from the date this judgment is filed, such sum 
being held by garnishee other than as wages. 

   
    
[ ] 3. Wage withholding other than child or spousal support 

The judgment being other than for child or spousal support, the judgment creditor 
shall recover from the garnishee the sum of $______________, plus interest at 
_____% per year from the date this judgment is filed, until paid in full, to be 
deducted from the judgment debtor's wages. 

 
 

The garnishee SHALL PAY THE JUDGMENT DEBTOR, whichever amount is 
greater, one of the following: 
 
 

(a) seventy-five percent (75%) of the judgment debtor's disposable 
earnings (salary less social security, federal and state tax 
withholdings, and any other deduction required by law) for any pay 
period; OR 

 
 

(b) an amount each week equal to forty times the highest applicable 
minimum hourly wage rate at the place the wages were earned.  A 
table giving equivalent exemptions for pay periods of other than 
one week may be obtained from the director of the financial 
institutions division of the regulation and licensing 
department.  "Disposable earnings" means that part of the 
defendant's wage or salary remaining after deducting the amounts 
that are required by law to be withheld.  "Highest applicable 
minimum hourly wage rate" means the highest federal, state or 
local minimum hourly wage rate for an eight-hour day or a forty-
hour week.  It is immaterial whether you are exempt under federal, 
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state or local law from paying the highest applicable minimum 
hourly wage rate. 

      
 
The remaining balance of the judgment debtor's disposable earnings shall be paid 
over to the judgment creditor each payday until the judgment herein is paid in full. 
If the wages of the judgment debtor are not enough to garnish because of the 
application of the formula set forth above, this order shall continue and shall 
automatically take effect when the wages of the judgment debtor shall increase to 
an amount that creates disposable earnings based upon the formula set forth above. 

      
   

If wages are being withheld pursuant to a notice to withhold income under the 
Support Enforcement Act, this garnishment shall continue in effect until the notice 
to withhold income has been voided, modified, suspended or terminated, at which 
time the full amount allowed for garnishment shall be paid to the judgment creditor. 

      
   

If the wages are being withheld pursuant to a notice to withhold income under the 
Support Enforcement Act, but are less than twenty-five percent (25%) of the 
judgment debtor's disposable earnings, the difference between the amount withheld 
for child or spousal support and the amount equal to twenty-five percent (25%) of 
the judgment debtor's disposable earnings shall be paid to the judgment creditor 
until the child or spousal support notice to withhold income has been voided, 
modified, suspended, or terminated, at which time the full amount allowed for this 
garnishment shall be paid to the judgment creditor. 

    
   

If wages are being withheld pursuant to a prior garnishment and/or a prior demand 
warrant for unpaid taxes, the prior garnishment and/or prior demand warrant shall 
be paid first and upon full payment of the prior garnishment and/or prior demand 
warrant, the full amount allowed for this garnishment shall be paid to the judgment 
creditor. 

    
   
[ ] 4. Money or property other than wages 
   
 

[ ] The money or property held by the garnishee is exempt from garnishment and the 
writ of garnishment in this case is hereby released and discharged; and the garnishee 
no longer has any obligation to withhold wages, money, or property from the 
judgment debtor on account of that writ. 
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[ ] The garnishee, having no money or property of the judgment debtor, is discharged 
and released from the writ of garnishment. 

 
 
[ ] The garnishee shall turn over to the judgment creditor the property of the judgment 

debtor shown on Exhibit A attached hereto. 
 

      
[ ] 5. Costs and fees of garnishee 
 
 

[ ] The garnishee shall be reimbursed $________ for its costs and $________ for its 
attorney fees to be paid by the ______________. If paid by the judgment debtor, 
said sum shall be paid from the first money otherwise payable to the judgment 
creditor but shall not reduce the amount due the judgment creditor as determined 
above. 

      
6. Payments 
 
      
 Payments under this order shall be sent to: 
  

 
 
______________________________ 
(name of judgment creditor) 

 
 
  

______________________________ 
(address of judgment creditor) 

  
 
 
______________________________ 
(city, state, and zip code) 

  
 
 
______________________________ 
(phone number of judgment creditor) 

 
 
__________________________   ___________________________________ 
Date       Judge 
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USE NOTES 

 
See Jemko v. Liaghat, 106 N.M. 50, 52, 738 P.2d 922, 925 (Ct. App. 1987) (providing that 

a judgment creditor, acting pursuant to a writ of garnishment, may only seize property belonging 
to the judgment debtor); Alcantar v. Sanchez, 2011-NMCA-073, 150 N.M. 146, 257 P.3d 
966 (discussing garnishment procedures in the case of joint bank accounts).  For Cases filed on or 
before June 30, 2023 use form 4-812. 
[Adopted by Supreme Court Order No _________, effective for all cases filed on or after July 1, 
2023.] 
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Alyssa Segura <supams@nmcourts.gov>

[rules.supremecourt-grp] Proposal 2024-005
'Cheryl Siler' via Supreme Court Rules <rules.supremecourt-grp@nmcourts.gov> Mon, Mar 25, 2024 at 3:41 PM
Reply-To: cheryl.siler@aderant.com
To: "rules.supremecourt@nmcourts.gov" <rules.supremecourt@nmcourts.gov>

Hello,

 

I am writing to comment on the proposed revisions to the New Mexico Civil Forms that published in Proposal 2024-005.
My comments relate specifically to new forms 4-803A and 4-806A.

 

Form 4-803A Claim of exemptions on execution.

 

As proposed, new Form 4-803A contains, in part, the language, “You must complete and return this form within ten (10)
days to claim any statutory exemption from this seizure and sale.”

The proposed new form indicates it is for use with District, Magistrate and Metropolitan Court Rules of Civil Procedure 1-
065.1, 2-801 and 3-801 NMRA. Those rules specifically state the claim of exemptions must be filed within 10 days after
service of the notice of right to claim exemptions. See Rules 1-065.1C, E, 2-801C, E and 3-801C, E.

 

To avoid any confusion and to make the language of the form consistent with the Rules, I suggest that the wording in
Form 4-803A be revised to state, “You must complete and return this form within ten (10) days after service to claim any
statutory exemption from this seizure and sale.”

 

Form 4-806A Writ of Garnishment.

 

As proposed, new Form 4-806A contains, in part, the language, “You are ordered to file a written answer with the _______
court located at _________ within twenty (20) days from the day you receive this writ.”

The proposed new form indicates it is for use with Rules 1-065.2, 2-802 and 3-802 NMRA. Those rules specifically state
the garnishee shall answer within 20 days of service.  See Rules 1-065.2D, 2-802D, and 3-802D.

 

To avoid any confusion and to make the language of the form consistent with the Rules, I suggest that the wording in
Form 4-8063A be revised to state, “You are ordered to file a written answer with the _______ court located at _________
within twenty (20) days from the day you receive of service of this writ.”

 

Thank you for your time and consideration.

Cheryl Siler
Director, Docketing Operations
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Direct: +1-209-431-4397
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Any e-mail sent from Aderant may contain information which is CONFIDENTIAL and/or
privileged.
Unless you are the intended recipient, you may not disclose, copy or use it. Please
notify the sender immediately and delete it and any copies from your systems. You
should protect your system from viruses etc; we accept no responsibility for damage
that may be caused by them.
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NEW MEXICO JUDICIAL COUNCIL LEGISLATION AND RULES 
SUBCOMMITTEE COMMENTS 

 
1. Proposal 2024-002 – Permanency Review Hearings [comments begin on p. 4] 

 
- The proposed changes to Rules 10-345 NMRA and 10-346 are mostly stylistic and 

appropriate. 
 

2. Proposal 2024-003 – Child’s First Appearance on a Delinquency Petition 
 

- The proposed changes to Form 10-711 NMRA: The form is for use with Rule 10-224 
NMRA and should indicate at the top of the form similar to other delinquency forms.  
It makes sense to change arraignment to first appearance.  
 

- However, in the comparable criminal forms the language indicates “”I understand 
that I am charged with the following criminal offense or offenses.” See e.g. 9-405 
NMRA. Although the suggested change “I understand the allegations in the petition” 
is correct, it insert “allegations” rather than “offense,” which is the language indicated 
in Rule 10-224(A) NMRA. A suggestion might be to amend the language to “I 
understand that I am charged with the following criminal offense or offenses” to 
track the language of the rule and to be consistent with the criminal form. 

 
- Rule 10-224(G) NMRA reads, “the right to remain silent, and that any statement 

made by the respondent child may be used against the respondent child.” The 
proposed change to Form 10-711 regarding right to remain silent is appropriate but 
the change should omit “in court”. The proposed changed language might be 
modified as follows “the RIGHT to remain silent with the understanding that any 
statement I make may be used against me in court, except any “confidential” 
statements I make to my attorney.”  
See e.g. Rules 11-503 NMRA; 6-501 NMRA. 

 
3. Proposal 2024-004 – Water Settlement Agreements 

 
-  

 
4. Proposal 2024-005 – Garnishment [comments begin on p. 50] 

 
- Rule 1-065.1(E): The word “filed” is missing in the following sentence: 

“Notwithstanding the foregoing, for cases filed on or after July 1, 2023, it shall not 
be necessary for a judgment debtor to assert an exemption to the first two thousand 
four hundred dollars ($2,400.00) held in a [depository or investment] account.” 

- Rule 2-802(B): The phrase “certificate of service shall be filed by the judgment 
creditor indicating” is missing in the following sentence: “A separate certificate of 
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service shall be filed by the judgment creditor indicating transmission of the 
writ on the judgment debtor.”  

 
5. Proposal 2024-006 – Political Activity and Elections 

 
- The proposed changes are stylistic and appropriate. The inclusion in 21-401(C)(7) of 

the language “express and implied” is superfluous. 
 

6. Proposal 2024-007 – Lawyer Succession Rule [comments begin on p. 4] 
 

- The proposed changes are necessary and appropriate. 
 

7. Proposal 2024-008 – Surreptitious Recordings of Clients, Third Parties 
 

-  
 

8. Proposal 2024-009 – Providing Financial Assistance to Clients 
 

- The proposed change to Rule 16-108 NMRA is a much needed exception, but 
perhaps modest gift should be defined. 

 
9. Proposal 2024-010 – Incorporation of Plea Deadlines [comments begin on p. 6] 
 
- The proposed change to Rule 5-304(E) NMRA is important to define a set timeframe 

for plea deadlines. Instead of creating (F), the new proposed (E) might read no plea 
agreement shall be entered into later than five (5) days before the scheduled date for 
jury selection or commencement of a bench trial unless a written finding of good 
cause is made by the judge that excuses the untimely submission of the agreement.  

- (F) might also include language “In addition, to finding good cause excusing the 
untimely plea agreement, the court may consider sanctions against the state and 
defense counsel.” 

- In (F), the phrase “the scheduled date for jury selection or commencement of a 
bench” might be added in the following sentence for consistency: “A request for the 
court to approve an untimely plea agreement less than five (5) days before the 
scheduled date for jury selection or commencement of a bench trial shall not be 
granted except on a written finding by the judge of good cause that excuses the 
untimely submission of the agreement.” 

- In the “Notwithstanding” sentence the committee may want to consider including “a 
defendant may plead guilty to all legally permissible charges . . .” There are often 
times where a criminal information implicates double jeopardy or there is not a 
factual basis supporting the allegation. 

 
10. Proposal 2024-011 – Filing of Criminal Complaint Upon Arrest 
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- The proposed change to Rule 5-210 NMRA providing a definitive timeframe is a 
much needed change. 

 
11. Proposal 2024-012 – Consolidated Cases [comments begin on p. 5] 
 
- The proposal seeks to create Rule 5-305 NMRA. The proposed new rule is generally 

accomplished under Rule 5-203(A) or filing a superseding indictment. Rather than 
creating a new rule, the same purpose might be done by amending in 5-203(A) 
NMRA to include similar language to 5-203(B) NMRA.  

- For example after separate count “or a separate complaint, indictment or information 
may be consolidated on motion of a party.” The language “whether felonies or 
misdemeanors or both:” is likely unnecessary and could be removed. 

 
12. Proposal 2024-013 – Plea Deadlines, Suppression Hearings, and Extensions for Trial 

[comments begin on p. 14] 
 
- The proposed change to the committee commentary to Rule 5-212 NMRA should be 

included in the substantive part of the rule under (D) rather than commentary. The 
committee may want to consider 7-10 day requirement to allow the court time to rule 
and the parties to timely enter a plea after the ruling under the new proposed deadline 
for Rule 5-304 NMRA. 

 
13. Proposal 2024-014 – Kinship Guardianship Forms 
 
- The proposed changes to the forms appear to be appropriate and add consistency. 

 
14. Proposal 2024-015 – Parentage Forms 
 
-  

 
15. Proposal 2024-016 – Human Rights Act Intentional Discrimination 

 
-  

 
16. Proposal 2024-017 – Firearm Enhancement 

 
- The proposed change to UJI Special Verdict Form 14-6013 NMRA is needed to track 

the language of NMSA 1978 §31-18-16. The definitions are likewise clear and 
important for the determination. Likewise, the use note is necessary to provide 
clarification regarding the changes to the statute. The committee may want to 
consider an additional sentence to the firearm instruction that the defendant can use a 
gun without brandishing it 
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- On the sample verdict form, the committee may want to consider that there may be 
cases where the jury needs to determine if the firearm was either used, brandished, or 
discharged.  
 

- Depending on the facts of the case the form might have Used __________ (Yes or 
No; Brandished _________ (Yes or No); or Discharged __________ (Yes or No) 

 
The sentencing judge would use the highest of the three alternatives to sentence.  
 

17. Proposal 2024-018 – Multiple Defendants 
 

- Prior to changing UJI 14-6003 NMRA the committee should consider if the 
instruction is necessary? UJI 14-6005 NMRA is short and simple and illustrates the 
point that the counts should be considered separately as to each defendant. Also, the 
committee may want to look at UJI’s 14-6010 and 14-6012 that include some of the 
proposed language. 
 

- If a change is necessary, the proposed change to UJI 14-6003 NMRA might be 
clearer if the instruction read, “In this case, involving multiple defendants, you must 
consider separately whether each defendant is guilty or not guilty. The state must 
prove to your satisfaction beyond a reasonable doubt each of the elements of a crime 
against a defendant to render a verdict of guilty.  You should analyze what the 
evidence in the case shows with respect to each individual defendant. [[Both] [All] 
defendants are charged with the same crimes.] [The defendants are charged with 
different offenses. Please review the verdict forms to clarify the offense(s) that 
[is][are] applicable to each defendant. 
 

- The last two proposed sentences for 14-6003 are redundant as to instructions UJI 14-
6010 “If you have agreed upon one verdict [as to a particular charge] [as to a 
defendant], that form of verdict is the only form to be signed [as to that charge] [as to 
that defendant] and UJI 14-6012. 
 

Respectfully submitted, 
 
 
________________________________ 
New Mexico Judicial Council Legislation and 
Rules Subcommittee  
 
Hon. Jennifer Attrep 
Hon. Emilio Chavez 
Hon. Thomas Pestak 
Hon. Angie Schneider 















April 12, 2024

Via email to rules.supremecourt@nmcourts.gov
Elizabeth A. Garcia
Chief Clerk of Court
New Mexico Supreme Court
P.O. Box 848, Santa Fe, NM 87504-0848

RE: Adoption of Proposal 2024-5, Proposed Revisions to the Rules of Civil Procedure for the
District Courts, the Rules of Civil Procedure for the Magistrate Courts, the Rules of Civil
Procedure for the Metropolitan Courts, and the Civil Forms 

Dear Chief Clerk Garcia:

Please accept the following comments on the New Mexico Supreme Court’s proposed
revisions to the Rules of Civil Procedure for the District Courts, the Rules of Civil Procedure for
the Magistrate Courts, the Rules of Civil Procedure for the Metropolitan Courts, and the Civil
Forms (Proposal 2024-5).

The New Mexico Center on Law and Poverty is a non-profit advocacy organization and law
firm dedicated to working with low-income New Mexicans to advance social and economic justice.
In 2023, SB 216 modernized and expanded the protections afforded to New Mexicans in
bankruptcy and garnishment proceedings. The bill was the culmination of years of advocacy by the
Center, the bankruptcy bar, civil legal service providers, and consumer and finance experts. We
commend the Supreme Court of New Mexico for proposing permanent forms for the law that are
simple and comprehensive for pro se consumers and attorneys alike.  

The forms largely compliment the language of the bill. However, we are concerned that
some forms contain language that deviates from the law. Our concerns are with two of the proposed
forms: 1) 4-803A Claim of Exemptions on Execution, and 2) 4-806A Writ of Garnishment. Please
see a detailed discussion of these forms below. Finally, we are concerned that not all rules and
forms have “use notes” indicating that they are the exclusive rules forms to be used for cases filed
after July 1, 2023.



4-803A. Claim of Exemptions in Execution

New Mexico law previously allowed a bankruptcy exemption for one vehicle worth $4,000.
Following the passage of SB 216, New Mexico law allows for exemption of multiple vehicles with
a total worth no greater than $10,000. The instructive statutory provision is 42-10-1(A)(2), which
allows exemption of “a person's aggregate interest in motor vehicles, not exceeding ten thousand
dollars.”

This protection is not accurately reflected in 4-803A. The problematic language is found in
Part III regarding “personal property exemptions.” The current proposed language allows for
exemption of only “one motor vehicle worth up to ten thousand dollars ($10,000) or that amount of
equity in a more valuable vehicle.” The proposed form should be amended to reflect the
permissible exemption of multiple vehicles whose aggregate value is ten thousand dollars. We
suggest the language: “motor vehicles worth up to ten thousand dollars ($10,000) in the aggregate,
or that amount of equity in a more valuable vehicle.” Additionally, space should be added to list
more than one vehicle.

This amendment would also make this form consistent with other proposed form 4-808C.
That proposed form lists an exemption for “aggregate interest in motor vehicles, not exceeding ten
thousand dollars.”

4-806A. Writ of Garnishment

Previously, New Mexico law did not require any service or notice upon a judgment debtor
when a writ of garnishment was filed. That changed after the passage of SB 216. The relevant
statutory provision is 35-12-2(C) which states, “[a]t the same time as the garnishment is served on
the garnishee, a copy of the garnishment shall be sent to the defendant's last known address.”

This provision of the law is recognized in multiple places throughout the proposed rules and
forms. Proposed rules 1-065.2(B), 2-802(B), and 3-802(B) all accurately reflect this change in the
law. All of those proposed rules also state that a separate certificate of service shall be filed by the
judgment creditor indicating transmission of the writ on the judgment debtor. We commend these
rules for making a clear process that courts and parties can rely on to indicate compliance with
35-12-2(C).

However, there is nowhere in the proposed forms to indicate compliance with 35-12-2(C),
or rules 1-065.2(B), 2-802(B), and 3-802(B). We suggest that the form for writ of garnishment in
4-806A be amended to add space to allow compliance with the other proposed rules. This form
already contains a “Return for Completion by Sheriff” and a “Return for Completion by Other
Person Making Service.” Another return should be added here to comply with the above mentioned
statute and rules. We suggest calling it: “Return for Completion by Judgment Creditor.” The form
should state: “I certify that I delivered a copy of this to the judgment debtors last known address,
__________ on ____________ day of ______________, __________, by delivering a copy of the
writ, a copy of the application for writ, a copy of a form for answer by garnishee, a copy of a notice
of right to claim exemptions for each judgment debtor, and a copy of the claim of exemption form
for each judgment debtor to __________________, judgment debtor or their attorney of record,”
and should contain a line for a signature by the judgment creditor.



Use Notes

Finally, it should be noted that several proposed rules and forms have “use notes” which do
not state an effective date. Specifically, the effective date is missing from the use notes in rules and
forms 1065.1, 1065.2, 2-801, 2-802, 3-801, 3-802, 4-803(A), 4-805(A), and 4-807(A). However,
SB 216 states “the provisions of this act apply to actions filed on or after July 1, 2023.” Several of
the rules and forms already have use notes which state they are “effective for all cases filed on or
after July 1, 2023.” All rules and forms should have use notes indicating they are the exclusive
rules and forms to be used on any cases filed on or after July 1, 2023.

Conclusion 

We want to again express our deepest gratitude for your work on promulgating rules and
forms to implement this law. Our hope is that these recommendations and our explanations will
serve to help you while you finalize the permanent rules and forms . We look forward to working
with you to ensure the changes to New Mexico law help reduce the burden of debt for the people of
New Mexico.

Sincerely,

/s/ Wolfgang Bomgardner
Economic Equity Attorney
New Mexico Center on Law & Poverty
301 Edith Blvd NE, Albuquerque, NM 87106
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Alyssa Segura <supams@nmcourts.gov>

[rules.supremecourt-grp] Comment on Proposal 2024-005 - Amendments to
execution and garnishment forms
David Grammer <david@grammerlawoffices.com> Fri, Apr 12, 2024 at 4:46 PM
Reply-To: david@grammerlawoffices.com
To: "rules.supremecourt@nmcourts.gov" <rules.supremecourt@nmcourts.gov>

This is to comment on the proposed revisions to execution and garnishment forms, specifically, Forms 4-808B, Notice of
Right to Claim Exemptions (Garnishment) and 4-808C, Notice of Right to Claim Exemptions from Execution.

 

Each of these forms states at Paragraph 3, “PARTIAL LIST OF EXEMPTIONS”  and immediately above that:  “Here is a
list of some exempt money and property. Other kinds of money or property not listed may also be exempt.”

 

Laws 2023, ch. 104, the 2023 Act that amended the exemption statutes, amended Sec. 42-10-13 NMSA to add a new
subsection B which states:  “B. A notice of the right to claim exemption to garnishment, execution, levy, attachment or
foreclosure or a form to file or claim that exemption shall be provided by the creditor to the person whose property is
subject to garnishment, execution, levy, attachment or foreclosure, and that notice shall contain a complete list of
exemptions provided by the law.”

 

To the extent the Court is okay with the Legislature telling it what to put in these procedural forms, it would be appropriate
to delete the word  ‘Partial’ and to reword the quoted prefatory phrase to state “Here is a list of money and property which
may be claimed exempt.”  It would therefore be advisable to make a comprehensive review of all applicable exemptions,
whether within Chapter 42, Art.10 NMSA or elsewhere, to assure completeness of the list.

 

Thanks,

 

David Grammer

 

DAVID A. GRAMMER III

Grammer Law Offices, P.C.

2730 San Pedro Drive NE - Ste D

Albuquerque, NM   87110          

Tel. (505) 883-9880

FAX (505) 255-4121

www.grammerlawoffices.com
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